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INTRODUCTION

The authority of the Wisconsin Department of Natural Resources (DNR) to apply Wisconsin’s
Spills Law to per- and polyfluoroalkyl substances (PFAS) has been debated in recent years,
culminating in multiple lawsuits and legislative proposals. If successful, such efforts would curb,
and could entirely remove, DNR’s authority to require cleanup of sites contaminated with PFAS,
a family of thousands of highly toxic synthetic chemicals that have already been detected at more
than 100 sites across the state.

To provide clarity in this debate, Midwest Environmental Advocates (MEA) reviewed every
property associated with PFAS listed in DNR’s Bureau for Remediation and Redevelopment
Tracking System (BRRTS).! This report sets forth MEA’s findings.

Ultimately, the data suggest that DNR is appropriately exercising its enforcement discretion
under the Spills Law. For example, DNR is not enforcing the Spills Law against farmers or farming
operations that accepted biosolids contaminated with PFAS for landspreading on their fields,
which has been pointed to as a potentially inappropriate application of the law. These findings
undercut calls by legislators and other industry groups to limit DNR’s authority to address PFAS
under the Spills Law, particularly when such calls to limit DNR’s authority have been overbroad
and the Spills Law already contains multiple relevant exemptions.?

OVERVIEW

BRRTS lists 138 “activities” or sites impacted by PFAS contamination.® At two of those 138 sites,
the party deemed responsible for the apparent contamination was not required to take any
action, and thus a case was never opened. Six of those 138 sites involved ongoing remediations
that required a supplemental PFAS investigation given the nature of historical activity at the site.
But sampling results at these six sites did not indicate elevated levels of PFAS, and thus further
action was not required. Together, these eight sites were excluded from review. This report
includes sites where supplemental PFAS investigations have been performed but where further
action may still be required.

For the remaining 130 sites, 94 sites are “open.” These sites are subject to the remediation
process established in Chapter 292 of the Wisconsin Statutes and the NR 700 Series of the
Wisconsin Administrative Code. Thirty-three sites are “closed” and have completed the
remediation process. Finally, three sites have been “closed with continuing obligations” that
depend on future actions at the site (e.g., excavation of contaminated residual soils). Out of the
130 sites included in MEA’s review, 36 are historical sites opened prior to 2016, when DNR began
opening sites for PFAS contamination. Thus, while the requirements to investigate and remediate

1 BRRTS is a statutorily required database cataloging all the properties in Wisconsin that have been identified as
impacted by a hazardous substance. The database can be searched specifically for sites impacted by PFAS.

2 See, e.g., Wis. Stat. §§ 292.11(9), .13, .15.

3 Although there may be multiple “activities” or sites listed on BRRTS for the same property and the same
responsible party, this report refers to each “activity” as if it were an individual site.


http://www.midwestadvocates.org/
https://apps.dnr.wi.gov/botw/
https://apps.dnr.wi.gov/botw/
https://docs.legis.wisconsin.gov/statutes/statutes/292.pdf
https://docs.legis.wisconsin.gov/code/admin_code/nr/700
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potential PFAS contamination apply to these sites, they were originally opened for something
other than PFAS contamination.

As part of its review, MEA placed listed responsible parties for each of the 130 sites listed for
PFAS contamination into one of the following categories:*

e Large corporations (39 for 54 sites; ~80 for another Superfund site)

e Small businesses (17 for 17 sites)?

e Municipalities (15 for 19 sites)

e Individuals associated with commercial entity or state agency (13 for 14 sites)®

e Individuals (7 for 7 sites)

e Municipal owned airports (4 for 4 sites)

e State agencies (3 for 17 sites)

e Federal agencies (2 for 5 sites)

e Unknown (3 for 3 sites)

MEA then examined and placed the primary underlying human activity that led to the opening of
a BRRTS site into one of the following categories:

e Commercial activity not associated with landspreading (71 sites)

e Fire training and systems testing (27 sites)

e Emergency response (20 sites)

e Other municipal activity (6 sites)

e Unknown (4 sites)

e Industrial landspreading (1 site)

e Vandalism (1 site)

After identifying and categorizing both the responsible parties and the human activity that led to
the opening of a BRRTS site, and then comparing overlaps between the two, MEA identified the
following enforcement issues upon which the discussion below is organized:

e Enforcement for commercial activities associated with PFAS

e Enforcement for fire emergencies, fire fighter training, and fire systems testing

e Enforcement against individuals

e Enforcement against individuals associated with commercial entity or state agency

e No enforcement against farmers for accepting biosolids

4 The denominators total to 141 sites, which is consistent with the 130 total sites reviewed because, although not
all sites have responsible parties listed, multiple parties were named as responsible for the same site in multiple
instances.

5 Absent another appropriate mechanism, small businesses and large corporations were distinguished based on a
variety of qualifying factors MEA determined to be relevant, including total revenue, number of employees, and
geographic footprint.

6 As further explained below, BRRTS lists several individuals as responsible parties although they are better
characterized as agents of the actual responsible party and are merely listed as points of contact for the
responsible party. Rather than excluding these individuals, they are identified and their role is qualified in context
to avoid confusion.


https://www.epa.gov/superfund/learn-about-superfund
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e Enforcement for biosolid spreading
e Enforcement for other municipal activities

The data discussed below clarify who DNR is enforcing the Spills Law against when it comes to
PFAS contamination. Conversely, the data can be compared to other known PFAS-contaminated
sites in Wisconsin to reveal who DNR has declined to exercise its enforcement discretion against.
Before discussing MEA’s findings, however, this report provides general background information
on PFAS and Wisconsin’s Spills Law.

PER- AND POLYFLUOROALKYL SUBSTANCES

PFAS are a family of thousands of synthetic chemicals that have been used for decades in a wide
variety of manufacturing processes and consumer products such as firefighting foam, nonstick
cookware, water-repellant clothing, stain resistant carpets, cleaning products, and much more.
Exposure to PFAS at even extremely low levels has been linked to multiple serious health issues,
including an increased risk of cancer, reproductive and developmental problems, thyroid
hormone disruption, high cholesterol, ulcerative colitis, reduced immune function, and more.

Exposure to PFAS can occur through, among other things, drinking contaminated water,
consuming contaminated food (including through hunting and fishing), coming into contact with
contaminated soil, breathing contaminated air near industrial facilities, eating food packaged in
certain materials, wearing water-repellent clothing, and using common household items. Infants
and small children are particularly vulnerable to exposure, as they often come in direct contact
with potentially contaminated surfaces while crawling, have a larger surface area relative to their
mass, and drink disproportionate amounts of water compared to adults.

WISCONSIN’S SPILLS LAW

Wisconsin’s Spills Law is an important tool for addressing PFAS contamination. The Spills Law
requires “[a] person who possesses or controls a hazardous substance or who causes the
discharge of a hazardous substance [to] notify the department immediately of any discharge not
exempted.”” In addition, “responsible parties”® must also “take the actions necessary to restore
the environment to the extent practicable and minimize the harmful effects from the discharge
to the air, land or waters of this state.”® The duty to clean up a contaminated property is therefore
assigned to and fulfilled by the “responsible party.”

7 Wis. Stat. § 292.11(2)(a). “Person” means “an individual, owner, operator, corporation, limited liability company,
partnership, association, municipality, interstate agency, state agency or federal agency.” Wis. Stat. § 292.01(13).
“Hazardous substance” means “any substance or combination of substances including any waste of a solid,
semisolid, liquid, or gaseous form which may cause or significantly contribute to an increase in mortality or an
increase in serious irreversible or incapacitating reversible illness or which may pose a substantial or present or
potential hazard to human health or the environment because of its quantity, concentration or physical, chemical
or infectious characteristics. This term includes, but is not limited to, substances which are toxic, corrosive,
flammable, irritants, strong sensitizers or explosive as determined by the department.” Wis. Stat. § 292.01(5).

8 Wis. Admin. Code NR § 700.03(51)(a) (defining “responsible party”, in part, as “[a]ny person who is required to
conduct a response action under ch. 292, Stats.”)..

° Wis. Stat. § 292.11(3).
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These provisions were interpreted by the Wisconsin Supreme Court in two landmark cases
decided in 1985 and 1998. In the first case, State v. Mauthe, the court held that an owner of
contaminated property “possesses or controls a hazardous substance.” Therefore, a landowner
can be responsible under the Spills Law even if they did not cause the discharge. In the second
case, State v. Chrysler Outboard Corporation, the court clarified that the Spills Law “imposes
liability upon persons causing hazardous discharges regardless of whether they knew about the
discharge.” The court also explicitly held in Chrysler Outboard that the Spills Law was not an ex
post facto law, even though it applied to contamination initially caused by human activity prior
to the law’s enactment, if the discharge of that contamination was ongoing by continuing to seep
into the surrounding environment.

Failing to remediate hazardous waste spills can have the same, or perhaps greater,
effect as any affirmative spilling or dumping of that waste: the environment is
contaminated and damaged, posing serious risks to human health. It is the
legislature’s purpose to abate and remedy that contamination regardless of the
cause.

Therefore, the Spills Law imposes liability regardless of whether the “person” intends to control,
possess, or cause the discharge of a hazardous substance.

ENFORCEMENT FOR COMMERCIAL ACTIVITIES ASSOCIATED WITH PFAS

PFAS contamination at 71 BRRTS sites has resulted from commercial activities, which comprise
the vast majority of PFAS sites in the BRRTS database. Commercial entities that have been named
responsible parties include, among others, dry cleaners, chemical companies, PFAS-containing
foam manufacturers, defense contractors, private landfills, metal platers, energy companies,
salvage yards, and even environmental contractors.

ENFORCEMENT FOR FIRE EMERGENCIES, FIRE FIGHTER TRAINING, AND FIRE SYSTEMS TESTING

Fire departments are exempt from the Spills Law,'® and DNR has issued only one responsible
party letter to a municipality for an emergency response involving PFAS. That responsible party
letter was issued to the City of Milwaukee for its inappropriate use of PFAS-containing firefighting
foam. The contamination occurred when the Milwaukee Fire Department responded to a spill of
vegetable oil on a roadway. The fire department was instructed to use a degreaser as an
emulsifier but used PFAS-containing firefighting foam instead due to “human error.” The PFAS-
containing firefighting foam ultimately reached city storm drains. The City of Milwaukee hired
North Shore Environmental to clean up the contamination and the case was closed in less than
six months.

When there is a fire and PFAS-containing firefighting foam is used, DNR typically issues
responsible party letters to the “person” who owns or controls the property on which the fire

10 Wis. Stat. § 292.11(9)(b).


https://scholar.google.com/scholar_case?case=10463485172555878625&q=123+Wis.+2d+288&hl=en&as_sdt=4,50&as_vis=1
https://scholar.google.com/scholar_case?case=1450840130509817983&q=219+Wis.+2d+130&hl=en&as_sdt=4,50&as_vis=1
https://apps.dnr.wi.gov/botw/GetActivityDetail.do?dsn=589029&siteId=50150440&crumb=1
https://apps.dnr.wi.gov/botw/GetActivityDetail.do?dsn=589029&siteId=50150440&crumb=1
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occurred. Below, in the section on biosolids, we discuss a farmer who was named a responsible
party after his machine shed caught fire. Other examples include the 2019 fire at the Madison
Gas & Electric substation that required PFAS-containing firefighting foam to be used. This site
was closed in just over 24 months, although continuing obligations apply. There, American
Transmission Company was identified as the responsible party. Another fire in Dodgeville in 2020
resulted in DNR issuing a responsible party letter to an individual, but that case remains open.

DNR has, however, issued responsible party letters to municipally-owned and operated airports
for PFAS contamination. Those airports include the Chippewa Valley Regional Airport owned by
Eau Claire County, the Dane County Regional Airport owned by Dane County, the La Crosse
Airport owned by the City of La Crosse, the Milwaukee Mitchell International Airport owned by
Milwaukee County, the Rhinelander-Oneida County Airport owned by the City of Rhinelander and
Oneida County, and the Wittman Regional Airport owned by Winnebago County. Each of these
airports has reported PFAS contamination due to firefighter training and fire suppression system
testing. In addition, at least two airports (Chippewa Valley and La Crosse) have reported using
PFAS-containing firefighting foam in response to an emergency incident involving an airplane. All
the airport sites remain open except the Wittman Airport, which was able to reach case closure
in less than four months.

Until 2019, the Federal Aviation Administration (FAA) required airports to test fire suppression
systems and delivery vehicles using PFAS-containing firefighting foam, which often resulted in
foam being sprayed directly onto the ground. The updated FAA regulations do not require
airports to transition away from PFAS-containing firefighting foam, but instead authorize the use
of a PFAS-free alternative (MILSPEC F3) to meet FAA regulations.'? FAA regulations also require
firefighters to have “live burn” training once per year.'? These live burns are often conducted on
airport property and have resulted in discharges of PFAS-containing firefighting foam to the
environment.

ENFORCEMENT AGAINST INDIVIDUALS

Only seven individuals not associated with a commercial enterprise or government agency have
been named as responsible parties under Wisconsin’s Spills Law for a total of seven contaminated
sites associated with PFAS. Each of these individuals was named a responsible party due to an
emergency fire response. For example, a site in Dodgeville where PFAS-containing foam was used
to a put out a fire resulted in the occupant being named the responsible party. In short, based on
the available data, DNR appears to be enforcing the Spills Law only against individuals who caused
a fire or controlled property where a fire occurred and had to be extinguished using PFAS-
containing firefighting foam.

11 See FAA Aircraft Firefighting Foam Transition Plan (May 8, 2023).
1214 CFR § 139.319(i)(3).
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MEA Spills Law Report
Page 50f 8

ENFORCEMENT AGAINST INDIVIDUALS ASSOCIATED WITH A COMMERCIAL ENTERPRISE OR
STATE AGENCY

Although as many as ten additional individuals appear to be named as responsible parties for
PFAS contamination, these individuals are listed, not because they are personally liable under the
Spills Law, but because they are the agents of a business entity or state agency that is responsible
for the contamination. Those entities and agenciesare the named responsible parties and are
liable under the Spills Law. For example, the Director of Safety, Sustainability and Environmental
Affairs at Madison Gas and Electric is listed as a responsible party along with Madison Gas and
Electric for historical contamination at the former Burke Wastewater Treatment Plant. But this
merely indicates that person is the point of contact for the actual responsible party, Madison Gas
and Electric. The same is true for a Lieutenant Colonel in the Wisconsin Air National Guard who
is listed as the sole responsible party for F-35 related construction activity on PFAS-contaminated
land at Truax Field in Madison. The Air National Guard, not the Lieutenant Colonel, is clearly the
responsible party. Other examples include the Chief Financial Officer for Bay Towel in Green Bay,
who is listed as a sole responsible party for remedial activities that have been ongoing at that
location since 2002, and the owner and operator of Aztalan Bio LLC, which recently purchased a
property in Johnson Creek that was subsequently discovered to be contaminated with PFAS.

Three listed individuals, who appear to be deceased, owned and operated small businesses,
including the former Sandies Dry Cleaner and Laundry in Little Chute where DNR has filed a lien
against the property, the Lemberger Fly Ash Landfill, and the Lemberger Transport and Recycling
Site. One of those three listed responsible parties was the late wife of the late Norbert W.
Mauthe, who was one of the litigants of the State v. Mauthe seminal Spills Law case from the
1980s. The contamination at issue there was from the operation of an industrial metal plating
facility both before and after the Mauthes purchased the property. Each of the four sites where
one of those three individuals was listed a responsible party was originally opened for reasons
other than PFAS contamination.

Based on this information, individuals may be listed as responsible parties for sites contaminated
with PFAS when associated with a commercial enterprise or state agency that is or was
responsible for PFAS-contaminated sites. However, such individuals are typically listed, not
because they are personally liable, but because they are agents of the actual responsible party
and serve as a point of contact for DNR. Except for the limited instances otherwise indicated in
this report, DNR does not appear to be holding individuals responsible under the Spills Law for
PFAS contamination, and certainly not when there is a commercial enterprise or state agency
that should be responsible.

NO ENFORCEMENT AGAINST FARMERS FOR ACCEPTING BIOSOLIDS

Notably absent from the list of responsible parties are farmers and farming operations. While
DNR has the authority to issue responsible party letters to landowners that accepted biosolids
and wastewater residuals contaminated with PFAS from municipalities or industrial facilities to
be spread on fields, the data shows DNR is not doing so, including when it comes to farmers and
farming operations. A discussion of this lack of enforcement is included here because Wisconsin
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MEA Spills Law Report
Page 60f 8

lawmakers have recently pointed to potential liability for accepting biosolids as a reason to limit
DNR’s authority to bring enforcement actions under the Spills Law.*3

Large swaths of agricultural property have been contaminated by biosolids spreading, including
in the Marinette and Peshtigo area in northeast Wisconsin and in the Town of Stella in north
central Wisconsin. Nevertheless, DNR has declined to issue a single responsible party letter to a
landowner whose property was contaminated due to landspreading.

DNR has issued only one responsible party letter to a person who would qualify as a farmer, but
that had nothing to do with accepting biosolids. Rather, the responsible party letter was issued
to the farmer for a structure fire in an old machine shed that was put out with six gallons of PFAS-
containing firefighting foam. That contamination was contained and disposed of at a local landfill,
resulting in case closure in 37 days.

DNR apparently already recognizes that farmers who accepted PFAS-containing biosolids are the
least culpable for the resulting contamination, and that other responsible parties may be better
positioned to conduct remedial activities at these contaminated sites.

ENFORCEMENT FOR BIOSOLID SPREADING

Only three listed BRRTS sites involve the spreading of biosolids and wastewater residuals as a
primary underlying cause of contamination. DNR issued a responsible party letter based on the
spreading activity in only one of these instances.

These three sites include the contamination of the greater Marinette and Peshtigo area by
spreading PFAS-containing municipal biosolids, for which Johnson Controls/Tyco has been named
a responsible party. Also included is the contamination of Well 7 in Rhinelander, which is
potentially from, among other things, historical municipal biosolid spreading at the airport that
was identified in the site investigation plan. The third site involves the contamination of
groundwater, including numerous private drinking water wells, in the Town of Stella, for which
DNR has not issued a responsible party letter to any entity.

Johnson Controls/Tyco has been named as a responsible party for PFAS contamination in the
Marinette and Peshtigo area under multiple BRRTS listings, including the site where the spreading
of municipal biosolids contaminated with PFAS were sent down the sewer drain to the City of
Marinette. Although the Wisconsin Department of Justice filed suit against Johnson
Controls/Tyco in March 2022 for violations of the Spills Law, that suit expressly excludes the issue
of discharges from Johnson Controls/Tyco’s operations in the area to the sanitary sewer.

The Rhinelander contamination involves potential sources of contamination other than biosolids
spreading, and the process of determining the source or sources of contamination has been
complex. DNR initially issued potentially responsible party letters to 20 different entities and

13 See 2023 Wis. S.B. 312, §§ 9(4m), 10(3).
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requested any information that would assist the investigation and the identification of the parties
who are actually responsible. Those 20 entities ranged from multiple commercial enterprises, to
the U.S. Forest Service, and the Oneida County Highway Department. DNR ultimately issued
responsible party letters to the City of Rhinelander, Oneida County, and the Rhinelander-Oneida
County Airport based on the use of PFAS-containing firefighting foam at the airport. However,
the site is included in this section of the report because the site investigation work plan submitted
to DNR by the responsible parties identifies the City of Rhinelander’s historical spreading of
biosolids on airport property as a potential source of PFAS contamination in the area as well.

DNR has not yet issued a responsible party letter to any entity for the PFAS contamination in the
Town of Stella. Industrial landspreading from a paper mill is the alleged cause in a lawsuit that
was filed over the contamination in 2023.

As mentioned above, based on MEA’s review of BRRTS, DNR has not issued a single responsible
party letter to any individual landowner, farmer, or farming operation for allowing PFAS-
containing biosolids or wastewater residuals to be landspread on their property.

ENFORCEMENT FOR OTHER MUNICIPAL ACTIVITIES

DNR has issued responsible party letters for five sites where the primary underlying human
activity was a municipal activity other than the spreading of biosolids or fire suppression or
training.'4

For one of those sites, however, the responsible party is not a municipality, but Madison Gas &
Electric, which owns the former Burke Wastewater Treatment Plant property on Madison’s north
side. The City of Manitowoc and Newell Brands, Inc. were both named responsible parties for
contributing to contamination in an old gravel pit. The City of New Richmond and the City of
Hayward were named responsible parties for their respective operations of historical landfills
contaminated with PFAS. The final municipality is Milwaukee, which, as mentioned above, was
issued a responsible party letter for its erroneous use of PFAS-containing firefighting foam in
response to a spill of vegetable oil.

1 There is a sixth site listed as well for the City of Eau Claire’s Well Field, but that is because the City needs to pump
and discharge PFAS contaminated groundwater, within limits set by DNR, to keep the groundwater plume from
spreading and further contaminating other public drinking water wells in the area.
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