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COMMENTS ON THE DRAFT ENVIRONMENTAL IMPACT STATEMENT FOR ENBRIDGE'’S
PROPOSAL TO BUILD A NEW SEGMENT OF LINE 5 IN NORTHERN WISCONSIN

The existing Line 5 is a 645-mile-long hazardous liquid pipeline that begins in Superior, Wisconsin,
traverses northern Wisconsin and the upper and lower Michigan peninsulas, and terminates in
Sarnia, Ontario. Line 5 began operating in 1953, has never been subject to comprehensive
environmental review under the Wisconsin Environmental Policy Act (“WEPA”) or its federal
counterpart, and continues to transport an average of 22 million gallons of oil per day despite
exceeding its designed life expectancy, having spilled more than a million gallons of oil to date,
and being subject to multiple legal actions in state and federal courts.

In Wisconsin, Enbridge proposes to build a 41-mile new segment of Line 5 in northern Wisconsin,
beginning in Ashland County, skirting the southern border of the Bad River Reservation, and
connecting to the existing line in Iron County (“Project”). This Project is a complex undertaking,
covering diverse terrain and impacting more than 1000 water features along the way.

If approved, the Project will facilitate the continued operation of Line 5, putting the people, land,
and waters of northern Wisconsin at risk for decades to come. And the impacts from greenhouse
gas (“GHG”) emissions related to the project will be felt not for years but for generations.
Construction of the Project will result in direct GHG emissions from operation of machinery,
clearing and burning of vegetation, and continued maintenance of the right of way. Completion
of the Project will also result in the continued operation of Line 5 and facilitate all of the
associated GHG emissions.

The time to transition away from our dependence on fossil fuels is now, and that goal cannot be
accomplished by continuing to invest in dirty infrastructure and perpetuating the status quo. We
encourage DNR to keep that in mind as it subjects Enbridge’s water resource application for
project permits to the utmost scrutiny and fully complies with its duties under WEPA.

These comments first address the Project’s environmental impacts that are relevant to DNR's
permitting authority, including over wetland fill, activity in and near waterways, and stormwater
and erosion control. They then address remaining impacts that DNR must consider, including an
adequate assessment of available alternatives, GHG emissions, the risk of oil spills, horizontal
directional drilling, missing and murdered indigenous women, and local permitting, among
others. To the extent the attached expert reports are not directly referenced, they are otherwise
incorporated into these comments.

As it stands, and for the reasons further explained below, DNR’s draft environmental impact
statement is wholly inadequate and must be drastically updated with additional background
information and analysis of reasonably foreseeable direct, secondary, and cumulative impacts,
without which the corresponding permits for the Project cannot issue.



I. ISSUES RELATED TO WETLAND PERMITTING

A. Background Facts and Law

The draft environmental impact state (“DEIS”) claims Enbridge’s preferred route will impact
134.91 acres of wetlands.! 100.99 acres are said to be temporarily impacted, 33.89 acres
permanently converted, and less than .03 acres permanently filled.?

Wisconsin approaches proposals to fill wetlands with a framework to avoid, minimize, and
mitigate impacts.®> Under Wisconsin law, a wetland fill permit may only be issued if DNR
determines that all of the following apply:

1. The proposed project represents the least environmentally damaging
practicable alternative taking into consideration practicable alternatives that
avoid wetland impacts.

2. All practicable measures to minimize the adverse impacts to wetland functional
values will be taken.

3. The proposed project will not result in significant adverse impact to wetland
functional values, in significant adverse impact to water quality, or in other
significant adverse environmental consequences.*

In considering whether to grant a wetland individual permit for a discharge of dredged or fill
material into a wetland, DNR must evaluate impacts to wetland functional values, including a
proposed project’s cumulative and potential secondary impacts to those values.> Under these
standards, DNR must evaluate, among other things, a project’s impacts to wetlands’ capacity for
storm and flood water retention, hydrologic function, habitat for aquatic organisms and wildlife
species, and “[r]ecreational, cultural, educational, scientific and natural scenic beauty values and
uses.”® DNR must also consider “the cumulative impacts attributable to the proposed project that
may occur to wetland functional values based on past impacts or reasonably anticipated impacts
caused by similar projects in the area.”’

All permit applicants must conduct mitigation for wetland impacts that are unable to be avoided
or minimized.® In assessing impacts to wetland functional values as required by Wis. Stat. §

281.36(3n)(b), DNR must consider all of the following:

1. The direct impacts of the proposed project to wetland functional values.

1 Wis. DEPT. OF NAT. RES., DRAFT ENVIRONMENTAL IMPACT STATEMENT 200 (2021) [hereinafter “DEIS”].

2 /d.

3 See Wis. Stat. § 281.36(3n)(c)—(d).

4 Wis. Stat. § 281.36(3n)(c).

5 See Wis. Stat. § 281.36(3m), (3n); Wis. Admin. Code NR §§ 103.08(3), .03(1)—(2) (defining wetland water quality
standards and criteria to assure their maintenance and enhancement).

6 Wis. Admin. Code § NR 103.03.

7 Wis. Stat. § 281.36(3n)(b)2.

& Wis. Stat. § 281.36(3n)(d).



2. The cumulative impacts attributable to the proposed project that may occur to
wetland functional values based on past impacts or reasonably anticipated
impacts caused by similar projects in the area affected by the project.

3. Potential secondary impacts of the proposed project to wetland functional
values.

4. The impact on functional values resulting from the mitigation . . .

5. The net positive or negative environmental impact of the proposed project.’

B. Enbridge’s Wetland Fill Application is Still Incomplete

When DNR conducted the public notice and comment period on Enbridge’s wetland application,
Enbridge had not provided sufficient information for DNR to grant Enbridge’s wetland permit
application. Therefore, under the applicable standards, DNR could only deny the permit as
incomplete.'® That is still the case.

The pipeline construction plans are insufficiently described to evaluate the true impacts to
wetlands and fail to include critical pre-construction baseline monitoring. Enbridge must provide
baseline hydrological data, including flow direction at the surface through the uppermost
vegetated surface layer.!! Critically, Enbridge has not provided sufficient information for each
wetland about the seepage direction of the adjacent groundwater system, and whether it is
recharging from or discharging to the broader groundwater system in each area. That
information is necessary to evaluate the environmental impacts of construction and fill in each
wetland.? This seepage direction must be determined with an array of paired piezometers.'3
Without this data, DNR cannot ensure protection of wetland functional values, which is necessary
to satisfy Wisconsin state water quality standards.'* Seasonal variation in surface water depths,
level, and direction of flow of near surface groundwater patterns, among other factors, are
critical to the evaluation of potential impacts and adequate protection and restoration
techniques. Relying on existing data sets is inadequate to evaluate impacts to wetlands.?® In

% Wis. Stat. § 281.36(3n)(b). Wetland functional values are defined in Wis. Admin. Code § NR 103.03.

10 See MEA July 2020 Comments at pp. 14-23.

11 See ALMENDINGER ENVIRONMENTAL, MEMORANDUM TO MIDWEST ENVIRONMENTAL ADVOCATES 3—4 (Mar. 8, 2022)
[hereafter “ALMENDINGER ENVIRONMENTAL MEMO.”] (attached hereto).

12 See id.

13 Id. In Minnesota, during construction of Line 3, as discussed more fully in the NEPA section of these comments, a
clay layer was breached “delivering large amounts of turbid water to nearby receiving waters”—an issue that could
have been avoided with better pre-construction monitoring. Id. at 4.

14 DNR is required to protect wetland functional values, including hydrologic function and “the discharge of
groundwater to a wetland, the recharge of groundwater from a wetland to another area and the flow of
groundwater through a wetland.” Wis. Admin. Code § NR 103.03(1)(b). To ensure maintenance or enhancement of
functional values, DNR must use regulatory criteria including identifying “[h]ydrological conditions necessary to
support the biological and physical characteristics naturally present in wetlands . ...” Wis. Admin. Code § NR
103.03(2)(e). DNR cannot use the criteria to “assure” anything without baseline and post-construction hydrologic
data. See Wis. Stat. § 281.36(3b)(b) (stating the department may not issue an individual permit unless it
determines that the discharge “will comply with all applicable water quality standards.”).

15 ALMENDINGER ENVIRONMENTAL MEMO., supra note 11, at 4.
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addition, better characterization of the location of aquifers is the only way to avoid dewatering
wetlands (and other waterbodies) through shallow aquifer breaches, as occurred during
construction of Line 3.%® Those risks must be evaluated by DNR.

Enbridge still has not provided sufficiently detailed information about the impacts of its planned
construction on wetlands. Enbridge’s Environmental Protection Plan (“EPP”) provides only high-
level descriptions of wetland impacts from construction that do not allow DNR to fully evaluate
the impacts to every wetland proposed to be filled as part of this project. As one example, rather
than providing clear performance metrics to guide construction activities, Enbridge explains only
that “[a] backhoe is typically used to excavate the trench in wetlands.”” As another example,
Enbridge has not provided a full list of waterways and wetlands that will be subject to blasting.
In response to an information request from DNR, Enbridge explained that “[t]he final evaluation
of whether or not blasting will be required will be made during construction once the trench has
been opened and construction crews can accurately identify the depth of the rock.”*® In addition,
the application does not include any analysis of the potential subsurface effects on wetland
hydrology post-blasting and soil replacement.

Enbridge has also not provided any details about its post-construction right-of-way management,
including detailed site-specific final plans on vegetation management, or whether herbicides or
other chemicals that will be used in right-of-way wetlands that would directly affect wetland
functional values. In short, DNR lacks information that would allow it to determine that the
Project will not have “significant adverse impacts” and therefore must deny Enbridge wetland fill
permit under state law because it is incomplete.?

C. Enbridge Provides Insufficient Information for DNR to Perform Its Statutory Duty
to Fully Consider Alternatives to the Project and Minimize Impacts

DNR must consider all practicable alternatives to the proposed Project’s wetland impacts and can
only permit a project if it is the least environmentally damaging practicable alternative.?°
“Practicable” is defined as “reasonably available and capable of being implemented after taking
into consideration cost, site availability, available technology, logistics, and proximity to the
proposed project site, in light of the overall purpose and scope of the project.”?!

Enbridge proposes to cross dozens of jurisdictional waters using horizontal directional drilling
(“HDD”). At each proposed crossing, DNR must evaluate the use of HDD versus other methods to
evaluate impacts to wetlands and to the landscape. This alternatives analysis must be based on

16 See infra § IV.d.iv.

17 ENBRIDGE ENVIRONMENTAL PROTECTION PLAN at 9 (ver. 9/2021), attached to DEIS, supra note 1, at app. C [hereinafter
ENBRIDGE EPP].

18 ENBRIDGE, RESPONSE TO DNR’S QUESTIONS OF NOVEMBER 3, 2020 at 20 (Dec. 11, 2020) (on file with author),
https://widnr.widen.net/s/fwvvhdbw7p/I5wsrp-information-response-to-wdnr-final-12112020x (emphasis added).
19 Wis. Stat. § 281.36(3n)(c)3.

20 Wis. Stat. § 281.36(3n)(c)1.

21 Wis. Stat. § 281.36(1)(cp).
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a site-specific analysis, considering the specific geology and hydrology of each proposed wetland
crossing and whether open trench drilling, blasting, HDD, or some other method is the least
environmentally damaging practicable alternative. This analysis should include the impacts that
will come from the use of fracking fluids that can have water quality effects and other impacts to
the local ecology. As described elsewhere, during HDD, a slurry of bentonite clay and undisclosed
additives is injected into the ground. The pressurized mud can escape along fractures in the
overburden or through permeable layers and reach the surface or stream channels.?? The mud
flows kill vegetation and imperil aquatic life.?> During the construction of Line 3 in northern
Minnesota, at least 28 frac-outs occurred at 19 stream and wetland crossings and at 12 of the
crossings, drilling fluid reached the waterway.?* Enbridge has failed to provide sufficient
information to show that waterway crossings using HDDs will be performed in a manner to avoid
frac-outs and thereby avoid environmental pollution. In addition, Enbridge has not provided a
full list of waterways and wetlands that will be subject to blasting.?

This alternatives analysis must also be based on the critical pre-construction baseline monitoring
described above. Without the baseline information, including adequate hydrological monitoring
data, DNR cannot perform the required alternatives analysis and must therefore deny Enbridge
a wetland permit.

Thus, not only does DNR not know the full environmental impacts of the proposed Project, based
on this incomplete information, but it also cannot perform an adequate alternatives analysis for
each wetland impacted and thereby ensure that impacts to wetlands are minimized.

D. DNR Cannot Approve the Project Due to Inadequate Mitigation Because the True
Impacts of the Project are Understated

As discussed below, the proposed discharges into wetlands will cause violations of Wisconsin’s
wetland water quality standards in part because the discharges are mischaracterized and the true
impacts to wetlands are unknown and understated. Further, the mitigation plan is insufficient
because it fails to fully address these impacts, in part because the application materials and the
plan do not grapple with the proposed Project’s full impacts to the environment.

i. Longer-term wetland impacts misclassified as “temporary”

First, Enbridge’s application mischaracterizes what are likely to be permanent impacts as mere
temporary impacts to wetlands. On its face, the idea that a 41.2-mile-long section of pipeline,
along with access roads and other alterations of the natural environment, can be constructed

2d.,

3d.,

24 ALMENDINGER ENVIRONMENTAL MEMO., supra note 11, at 6.

25 ENBRIDGE EPP, supra note 18 (emphasis added). As noted above, Enbridge explained that “[t]he final evaluation of
whether or not blasting will be required will be made during construction once the trench has been opened and
construction crews can accurately identify the depth of the rock.”
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while only permanently impacting .023 acres of wetland is outlandish. .023 acres is about 1000
square feet, or about the size of a larger apartment. Enbridge reaches this number by classifying
essentially all wetland impacts as either temporary or “conversions” of wetlands from one type
of wetland to another.?® These classifications are doubtful. As the U.S. Environmental Protection
Agency Region 5 stated in its comment letter on Line 5 in Wisconsin, “[ilmpacts to 33.95 acres of
wetlands resulting in permanent conversion of forested and scrub-shrub wetland to emergent
wetlands should be considered as a permanent, not temporary impact, especially if the wetlands
will be permanently maintained by the Applicant as emergent wetland within the right-of-
way.”?’

“Temporary impacts” are not currently defined in statute or regulation. However, proposed
revisions to the applicable state regulations also suggest that the impacts are misclassified, which
affects whether the Project will have impermissible impacts to state water quality standards. The
proposed revisions of Wis. Admin. Code ch. NR 350 do include a new definition of “temporary
impacts” as follows:

“Temporary impacts” means adverse impacts to wetlands that are not permanent
and are the result of a permitted or exempt project and meet one or more of the
following requirements:

(a) Only occur during the non-growing season.

(b) Result in negligible impacts to wetland function or area.

(c) Restore preexisting wetland function at or soon after the conclusion of
the permitted or exempt activity.

Note: Temporary impacts may include, but are not limited to, open
trenching, timber mat placement, or temporary vegetation clearing.?®

This definition does not apply to Enbridge’s proposed Project which clearly extends beyond a
growing season and will not have “negligible” impacts to wetland function or area given the
admitted impacts. There is no reason to believe that full wetland functioning will be restored
“soon after the conclusion” of the construction. While “soon” is a relative concept, it is not a
blank check to impact wetlands for some unknown amount of time. The Environmental Impact
Report (“EIR”) characterizes the impacts as follows:

In emergent wetlands, the impact of construction will be relatively brief, since
herbaceous vegetation will typically regenerate within one or two growing seasons.
In forested and shrub dominated wetlands, the impact will last longer due to the
longer recovery period of these vegetation types. Clearing of wetland vegetation

26 DEIS, supra note 1, at 200, thl. 6.11-1.

27 Letter from Tara Fong, Division Director, U.S. EPA Region 5, to Col. Karl Jansen, District Commander, U.S. Army
Corps of Engineers at 6 (Mar. 16, 2022) [hereinafter “Letter from U.S. EPA Region 5”] (submitted by email as a
comment on the Line 5 project and on file with author).

28 Wis. DEPT. OF NAT. RES., SCOPE STATEMENT INCLUDING PROPOSED AMENDMENTS TO NR 350 at 8, available at
https://dnr.wi.gov/topic/wetlands/documents/studyCouncil/DNRNR350RevisionDraftJune2020.pdf.
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will also temporarily remove or alter wetland wildlife habitat. In areas where the
pipeline is collocated with other utilities or roads in wetlands, the minor effect on
those wetlands due to a small increase in the corridor width would not cause a loss
of wetland functional values.?®

Enbridge thereby acknowledges that impacts to forested and shrub dominated wetlands will last
longer than one or two growing seasons.3 In addition, the idea that emergent wetlands would
grow back to their previous state in one or two growing seasons is not supported by any
documentation or examples from previous projects. Enbridge asks DNR to simply take its word
that the emergent wetlands will respond within 1-2 seasons. As noted above, that is not how this
process works. Instead, DNR must make its own independent evaluation of this point when
estimating wetland impacts, and as discussed more fully below, DNR must also acknowledge that
construction will cause soil compaction and the pipeline itself is likely to disrupt wetland
hydrology. In the DEIS, DNR acknowledges that “[o]nce disturbed, wetlands recover very slowly—
especially in colder climates like northern Wisconsin—and research has shown that present
restoration efforts fail to restore original functions of wetland ecosystems even after decades of
restoration[.]”3!

Thus, DNR cannot properly characterize these impacts as “temporary”. DNR must reallocate the
totals for temporary and permanent impacts to present the real impact of the Project in its
evaluation of whether the project will cause significant adverse impacts. DNR must also require
Enbridge to properly mitigate those non-temporary impacts.

ii. Failure to adequately account for short- and long-term construction impacts to
wetlands

In addition, the true impacts of the Project, both actually temporary or permanent, are unknown
for several reasons. As noted, supra, Enbridge has not proposed any pre- or post-construction
hydrological monitoring and characterization to evaluate wetlands impacts.

First, Enbridge’s application describes as wetland “conversion” what is likely to be in some cases
permanent wetland destruction, or at least such a degradation in wetland functional value that
crediting it as mere conversion is inaccurate and inadequate. Removing trees and overstory from
a forested wetland does not convert it to a viable “emergent wetland”; rather, it destroys the
existing forested wetland.

Second, Enbridge fails to account for impacts to wetland water quality from trench water
discharges even though Enbridge has no specific plan for preventing discharge of sediment to
any specific wetland and does not plan to monitor discharges. Pipeline projects through wetlands

29 ENBRIDGE ENERGY, LP, ENVIRONMENTAL IMPACT REPORT 96 (Aug. 2020), [hereafter, “ENBRIDGE EIR”], available at
https://widnr.widen.net/s/kggkrwvswk/el5 enbridge-eir updated-submittal 8-28-2020.

30 See, e.g., 86 Fed. Reg. 2744, 2774 (discussing irreversible and permanent alteration of a forested wetland’s
functions from fill and right-of-way maintenance).

31 DEIS, supra note 1, at 220.
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require trench dewatering and the water disposed during that process often has high turbidity3?
that may exceed applicable wetland water criteria for total suspended solids (“TSS”).3® Turbid
water impairs wetland functional values like the capacity for filtration or storage of sediments or
nutrients,3* providing habitat for aquatic and amphibian organisms,3> and other values.3®
Temporary trench dewatering can also cause irreversible sediment consolidation and mobilize
nutrients, which can significantly affect wetland functional values.3” These impacts can propagate
through the landscape. For these reasons, Enbridge’s predicted acreage of wetlands affected is
too low to be an accurate assessment of impacts to wetlands. Enbridge clarifies that it will “collect
and analyze samples of the discharge water if specified by the applicable permit conditions,”38
but evidently, not otherwise. Enbridge explains that it has no concrete plan for preventing
sediment uptake or preventing discharge of sediment-laden waters but, instead, will “assess”
each “water discharge situation,” and provides a suite of possible, unrequired response
measures.3° DNR therefore has no assurance that the construction techniques or filtering devices
Enbridge may use will filter water such that state water quality criteria for TSS are achieved.

Third, Enbridge does not account for additional impacts from HDD. As described above, the
pressurized mud used to drill under wetlands can escape along fractures in the overburden or
through permeable layers and reach the surface or stream channels.*® The mud flows Kkill
vegetation and imperil aquatic life.** Enbridge has failed to provide sufficient information to show
that wetland crossings using HDDs will be performed in a manner to avoid frac-outs and thereby
avoid impacts to wetland functional values such that DNR can issue a wetland permit for these
crossings.

Fourth, wetland impacts persist after pipeline construction. Studies have shown that, even
decades after pipeline construction, “wetlands may not fully recover their prior ecological
function.”*? These impacts occur because pipelines can dam water flow across a wetland surface
or highly-permeable subsurface layers.*® A change in water level is legally a permanent impact to
the physical condition, and there is evidence that bisecting wetlands with pipelines and changing
the hydrology via construction activities like building or upgrading roads and rights-of-way,
causes such a change. Therefore, modeling or monitoring must be conducted ahead of time to
determine which wetland acres will be impacted.

32 See ALMENDINGER ENVIRONMENTAL MEMO., supra note 11, at 5.

33 See Wis. Admin. Code § NR 103.03(2)(d)—(f).

34 Wis. Admin. Code § NR 103.03(1)(c).

35 Wis. Admin. Code § NR 103.03(1)(e)—(f).

36 See generally Wis. Admin Code § NR 103.03(1).

371d. at 6.

38 ENBRIDGE EPP, supra note 17, at 24.

39/d. at 23.

40 /d,

ad.

42 See Id. at 5.

43 Id. Enbridge proposes to use soil decompaction in many wetlands but has expressly noted that “[t]he presence
of stumps and roots may preclude the activity in forested areas where ditch plus spoil segregation occurred.” Id. at
11.



In areas where the pipeline does not block flow directly, nearby access roads can reduce hydraulic
conductivity and thereby dam lateral flow through a wetland.** These long-term hydrologic
impacts can cause significant adverse impacts to wetland function values by changing the
nutrient composition of the soils, causing knock-on effects to water quality, and increasing
greenhouse gases.* These impacts are not described or quantified in Enbridge’s application.

Fifth, the application fails to acknowledge impacts to local wildlife and the ability of wetlands to
support local wildlife, including birds. Habitat fragmentation from pipeline construction in
forested wetlands will increase edge effects, and as DNR recognizes in its DEIS, “[f]orest interior
birds would be negatively impacted by fragmentation.”*® This statement does not fully
acknowledge the critical role of nesting, roosting, foraging, and dispersal habitat for birds and
does not attempt to measure the impacts to the bird communities as opposed to the proposed
(likely underestimated) impacts to the forest.

Sixth, the application does not describe post-construction right-of-way (“ROW”) management
protocols and, even now that DNR has produced a DEIS, even DNR cannot clearly describe any
potential long-term and cumulative ecosystem disturbances of Enbridge’s maintenance of the
ROW corridor. Instead, DNR describes this proposed maintenance by stating that Enbridge will
manage the permanent ROW easement “on a regular basis by removing brush and trees to
prohibit the growth of woody vegetation over the pipelines for safety and pipeline integrity
issues.” 4 This description does not describe possible ROW management techniques like
herbicide treatment, mowing, arial herbicide, and other ROW management that could cause
significant impacts to wetlands within the ROW. In addition, Enbridge’s revised EPP provides no
detail about controlling invasive species once the pipeline is installed and during long-term ROW
management. The discussion in the EPP focuses on prevention and control of invasive species
propagation during construction but not after.*® DNR acknowledges that invasive species are
generally located along utility corridors and roadsides,*® and by creating a new utility corridor,
Enbridge will likely exacerbate the spread of invasive species. Once Enbridge establishes the full
ROW maintenance plan, DNR must evaluate the true impacts of the Project, including cumulative
and long-term impacts, and in the context of climate change.® ROW maintenance and the spread
of invasive species will impair wetland functional values and cause violations of the state wetland
water quality criteria, such that DNR cannot grant this individual permit.

Seventh, Enbridge insufficiently describes its trench soil profile restoration standards for
wetlands. These standards must be designed to ensure that wetlands will be restored post-

44 See ALMENDINGER ENVIRONMENTAL MEMO., supra note 11, at 6—7.

4> See id.; see also Wis. Admin. Code § NR 103.03(1)—(2) (describing wetland water quality standards).

46 DEIS, supra note 1, at 219.

47 |d. at 59.

48 ENBRIDGE EPP, supra note 17, at 2-3.

49 DEIS, supra note 1, at 119.

50 See, e.g., id. at 117 (acknowledging that climate change will amplify the potential for the spread of invasive
species).



construction. Instead, Enbridge leaves significant discretion to its contractors and allows the soil
to mound up to 12 inches above the adjacent, undisturbed soil.>* In unsaturated wetlands,
Enbridge may specify a lower maximum height “based on site conditions.”>?> Or, Enbridge
commits only that if uneven settling or documented surface drainage problems occur, it “will
take appropriate steps to remedy the issue.”> These are not performance standards and are not
binding on the company. DNR cannot fully evaluate construction impacts to wetlands without
understanding the post-construction performance standards for every wetland. General
statements about “appropriate steps,” particularly without baseline monitoring data, are
insufficient.

Eighth, Enbridge does not address the impacts of a spill of product from the pipeline once it is
operational. Pipeline operation and spills must be considered. Pipeline spills are a matter of
“when” not “if.” The U.S. Forest Service’s review of Pipeline and Hazardous Materials Safety
Administration (PHMSA) data showed that from 2004 to 2017, there were an average of 186
incidents involving crude oil pipeline systems in the United States annually, averaging 42,517
barrels of crude oil released per year.>* Twenty-nine percent of that oil was never recovered from
the environment.>> In addition to the environmental costs attendant with allowing the Line 5
pipeline to continue to operate, there are costs associated with the construction and operation
of this Project. These costs include the risks and harms to species, wetlands, and water quality
detailed throughout these comments.

For all these reasons, Enbridge fails to describe the true impacts of the Project, both temporary
and permanent, and DNR cannot make a full evaluation as required under its regulatory
authorities without making its own independent evaluation. Once the full wetland impacts of the
Project are assessed it will be clear that the Project cannot go forward without violating state
water quality standards or significantly degrading aquatic resources. In addition, because
Enbridge fails to describe the true impacts of the Project, both temporary and permanent, DNR
cannot make a full evaluation required by applicable regulation.

iii. Failure to adequately characterize cumulative impacts to wetlands

DNR must evaluate “[t]he cumulative impacts attributable to the proposed project that may
occur to wetland functional values based on past impacts or reasonably anticipated impacts
caused by similar projects in the area affected by the project.”>® Enbridge has failed to adequately
characterize the Project’s anticipated impacts to wetlands in connection with the cumulative

51 ENBRIDGE EPP, supra note 17, at 10.

52 |d. at 10.

53 /d. at 10-11.

54 TROY R. THOMPSON, USDA FOREST SERVICE, REGION 9, U.S. FOREST SERVICE HYDROGEOLOGICAL ASSESSMENT OF THE ENBRIDGE
PIPELINE SECTION ON THE CHEQUAMEGON-NICOLET NATIONAL FOREST: TECHNICAL REPORT 4 (2019).

55 [d.

56 Wis. Stat. § 281.36(3n)(b)2.
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impacts on the landscape. For this additional reason, DNR is unable to assess impacts from the
proposed Project to wetland functional values as required.>’

In the Project area, land use changes like conversion to agriculture and road-building have
already altered the landscape and increased soil erosion and the mobility of toxics and
nutrients.”® Sediment cores collected from lakes in northern Wisconsin in 2012 and 2014 showed
that soil sedimentation rates increased by 50-150% since approximately 1900.>° The road
network also added lead to the lakebed sediment from historic use of leaded gasoline causing air
deposition.®° Enbridge proposes to install the pipeline on top of this disturbed landscape. Thus,
DNR must consider the impacts of pipelines to wetlands cumulatively with the impacts from
roads and other land use changes when addressing impacts to wetland functional values. As
already described, a cumulative increase in turbidity and erosion will impact several wetland
functional values.

For example, Enbridge proposes to disturb Feature ID wirc013f, a large, forested wetland
complex associated with Vogue Creek.?! This complex is comprised of thousands of acres of
relatively undisturbed wetland, but Enbridge proposes to cross it using an open trench pipe
installation technique with an estimated impact of 3.61 acres of temporary impact and 1.75 acres
of converted forest wetland to marsh habitat. Given the remoteness of this proposed crossing,
the initial disturbance of the construction work, the hypothetical restoration of the wetland
vegetation quality and routine disturbance from long-term maintenance activities, the
cumulative impacts of the pipeline will very likely be much higher. And they are certainly not
documented or considered in the application. More generally, Enbridge proposes other open
trench crossings through wetlands but fails to define performance standards for the restoration
or assess these impacts together with past impacts or future reasonably anticipated projects.

In addition, Enbridge does not sufficiently describe the significant impacts on wetlands of
increased, intense rainfall events on the significant impacts to wetlands when pipeline
construction occurs during those rainfall events. The Project area experienced extremely high
rainfall events in 2012, 2016, and 2018. In particular, a 2016 storm in the Project area caused
widespread flooding and landscape changes, in addition to tragic loss of life, numerous injuries,
and loss of homes and other property damage.®? DNR must consider information such as the
likely increase in high rainfall storm events as well as other anticipated impacts of climate change

57 See Wis. Stat. § 281.36(c).

58 See ALMENDINGER ENVIRONMENTAL MEMO., supra note 11, at 8.

%9 Id. at 8-9.

€0 /d, at 9.

61 DEIS, supra note 1, at app. H p. 40.

62 Nw. REG’L PLANNING COMM’N, NORTHWEST WISCONSIN FLOOD IMPACT STUDY, HAZUS-MH LEVEL 2 ANALYSIS 1-3 (Nov. 2018),
available at

https://nwrpc.com/DocumentCenter/View/1494/Northwest-Wisconsin-Flood-Impact-Study?bidld= (last visited
July 6, 2020).
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when evaluating the Project’s impacts to wetlands. The increase in high intensity rainfall events
must also be considered when evaluating the risk of a spill.3

E. Complete Wetland Mitigation Plans Missing

Enbridge has still provided little information about its intent to mitigate the impact of wetland
disturbance, setting aside whether those impacts are undercounted for all the reasons described
above.

The route passes through high quality wetlands, but the proposed mitigation does not address
how any compensatory mitigation might compensate for impacts to these high-quality wetlands.
For example, Enbridge identifies two mitigation banks but does not evaluate whether they are
functioning, whether they have available credits for sale of the particular types and sizes needed
to compensate for the wetland impacts to high quality wetlands proposed in the Project, or
whether Enbridge has made any efforts to secure those credits.®*

In addition, Enbridge has straightforwardly recognized that “the wetland banks may not have
adequate available credits for the [palustrine forested] wetland type impacts, which may require
an alternative compensatory mitigation strategy such as purchasing additional [palustrine scrub-
shrub] credits or using the [in lieu fee] option.”® Table 3-2 in the permit application narrative
documents that 30.06 acres of palustrine forested wetland and 3.89 acres of palustrine scrub-
shrub wetland will be permanently converted to a different habitat type. However, Table 4-4 in
Enbridge’s Mitigation Strategy document clearly shows that there are inadequate wetland
mitigation credit acres of “hardwood swamp or coniferous” habitat types.®® The currently
available wetland mitigation credits for that habitat type, between the two appropriate
mitigation banks, only add up to 12.04 acres.®’ This lack of wetland mitigation credits will result
in an undocumented and additional temporal loss of wetland functions and values to the region.

Enbridge has also proposed using the In-Lieu-Fee Program through the Wisconsin Wetland
Conservation Trust,®® but those currently undefined future wetland credits will take years to
come to fruition. These temporal losses of habitat values are not addressed in the permit
application. This loss is multiplied by the replacement of mature forested wetlands with young,
newly planted wetlands that will take decades to truly replace the lost resources.

63 See also MEA July 2020 Comments at 16—18.

64 See DEIS, supra note 1, at 206.

65 ENBRIDGE, LINE 5 SEGMENT RELOCATION PROJECT: COMPENSATORY MITIGATION STRATEGY (Nov. 2021), available at
https://www.mvp.usace.army.mil/Portals/57/docs/regulatory/Enbridge/EnbridgeLine5/L5R Mitigation Plan 2021
1130.pdf?ver=ICqiMkh86AO0T8LxF7Fi2aw%3d%3d. Please note that we were unable to find this document among
the materials supporting DNR’s DEIS and assume that it was not considered, which is another reason that DNR’s
evaluation of environmental impacts is incomplete both as to its wetland permitting requirements and as to the
DEIS.

66 See id. at 8.

57 Id.

68 Id. at 8, 10.
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In addition, the proposed mitigation ratios are too low for high quality wetlands. The proposed
mitigation ratio for high quality forested wetland is 1:0.7 (existing acre versus replacement) and
1:0.6 for low and medium quality wetland. Similarly for palustrine scrub-shrub habitats, the
proposed replacement ratio for high quality areas is at 1:0.6 and low and medium quality areas
at 1:0.5. These ratios will categorically result in a decrease in forested and scrub-shrub habitat
acres in the Project area through both temporal and cumulative losses. The lost habitat types
should at a minimum be at a replacement ratio of at least 1:1, perhaps even higher for high
guality and more mature forested habitats. Likewise, EPA Region 5 recommends that Enbridge
revise the mitigation plan to include a scientifically based rationale for the ratios proposed,
including a mitigation/waterbody restoration plan for all of the 72 federally jurisdictional
waterbody crossings.®® Additionally, this restoration plan must compensate for the proposed
ROW management that may continue to affect wetlands throughout the life of the pipeline.

Enbridge is required to avoid, minimize, or mitigate wetland impacts for each wetland impacted,
otherwise it cannot be issued an individual permit for its Project. Its mitigation plan is
insufficiently described and DNR cannot approve the wetland fill application on that basis alone.
Modeling or monitoring must be conducted ahead of time to determine which wetland acres will
be impacted; only then can DNR determine whether to accept Enbridge’s proposed mitigation
plan.

For all the foregoing reasons—a lack of baseline hydrological monitoring, failure to adequately
describe impacts to wetlands, lack of information sufficient to perform a true alternatives
analysis for impacts to each wetland, and an insufficiently described mitigation plan—DNR must
deny Enbridge’s wetland permit application because it cannot show that the project meets the
applicable regulatory standards.

69 Letter from U.S. EPA Region 5, supra note 27, at 6, 17-18.
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Il. ISSUES RELATED TO WATERWAY PERMITTING

A. Factual and Legal Background

The Project will impact 200 waterways, including 15 rivers, 121 streams, 34 ditches, 13 swales,
and 3 ponds, as well as 14 waterbodies designated as “WDH”.7® Impacts to these waterways stem
from activities such as blasting, HDD and direct boring, wet trenching and dry crossing, placing
temporary bridges for construction equipment, dredging, grading banks, and more.”*

Blasting will occur in at least 22 waterways, including in Camp Four Creek and Feldcher Creek,
two Class Il trout streams designated as areas of special natural resource interest (“ASNRI”) and
priority navigable waterways (“PNW”) (together, “ANSRI-PNW”).”2 HDD will be used to cross
underneath 26 waterbodies, including exceptional resource waters (“ERW”) or outstanding
resources waters (“ORW”) such as the White River, Brunsweiler River, Krause Creek, Bad River,
Tyler Forks, Potato River, and Vaughn Creek, all of which are either Class |, I, or lll trout streams
and are ASNRI-PNW.”® The Marengo River, a Class Ill trout stream that is an ORW and ASNRI-
PNW, and two of its tributaries will be crossed through direct boring.”* Wet trenching or dry
crossing methods will be employed at 70 waterways, again including Camp Four Creek and
Feldcher Creek and Bear Trap Creek, an ORW designated as an ASNRI-PNW.”> Temporary bridges
will be placed over 187 waterways, dredging will occur in 93 waterways, and the banks of 188
waterways will be graded.”®

To engage in most of these activities within Wisconsin’s waterways, Enbridge must obtain an
individual permit under Chapter 30 of the Wisconsin Statutes.”” DNR cannot issue a permit to
place a structure or deposit in or a bridge over a navigable waterway if it determines that the
structure, deposit, or bridge will:

1. Materially obstruct navigation;
2. Be detrimental to the public interest; or
3. Materially reduce the flood flow capacity of the stream.”®

DNR cannot issue a permit for blasting and dredging in a navigable waterway if it determines
that:

1. The activity will be detrimental to the public interest;
2. The activity will cause environmental pollution, as defined in s. 299.01(4);

70 DEIS, supra note 1, at Vol. Il, App. G, Wetland and Waterbody Crossing Table.

1d.

2d.

3d.

74 1d.

7> d.

76 d.

77 See Wis. Stat. §§ 30.12(3m) (structures and deposits), .123(8) (bridges), .19(4) (dredging).
78 Wis. Stat. §§ 30.12(3m)(c), .123(8)(c).
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3. Any enlargement connected to a navigable waterway does not comply with all
of the laws relating to platting of land and sanitation; or

4. Material injury will result to the riparian rights of any riparian owners of real
property that abuts any water body that is affected by the activity.”

Perhaps most importantly, these permitting standards have long been held to incorporate
consideration of public trust rights established under Wisconsin’s constitutional Public Trust
Doctrine.® Public trust rights include the right to navigation, hunting, fishing, recreation, and
scenic beauty.®? And impacts to those rights cannot be considered just in terms of individual
projects or even particular waterway crossings when many of those waterways are tributaries of
the same downstream waters. Rather, impacts to waterways and the corresponding effect on
public trust rights must be considered cumulatively.®?

B. Enbridge’s Waterways Application is Still Incomplete

Applications for waterway individual permits require the submission of a water resources
application for project permits, which must contain all the information requested on that
application form and accompanying instructions.®3 DNR regulations also require certain
information to be submitted in order to determine compliance with permitting standards. For
example, all applicants must provide ownership documentation, photographs of existing site
conditions, site maps, plans and specifications, and more. The failure to provide all that
information means that the permit application is incomplete.®* Enbridge has failed to provide any
information in certain instances, and incomplete or inadequate information in other instances.
As a result, meaningful environmental review cannot occur and Enbridge’s waterway permit
application must be denied.

i. Field surveys and photographs

Section 7 of the WRAPP requires applicants to “[p]rovide photographs of the ‘before’
condition.”®> Each of the application instructions also require Enbridge to submit photographs

72 Wis. Stat. § 30.19(4)(c).

80 See, e.g., Hixon v. PSC, 32 Wis.2d 608, 618-19, 146 N.W.2d 577 (1966).

81 | ake Beulah Mgmt. Dist. v. DNR, 2011 WI 54, 9 32, 335 Wis. 2d 47, 799 N.W.2d 73 (citing Wis. Envtl. Decade v.
DNR, 85 Wis. 2d at 518, 526, 271 N.W.2d 69 (1978)).

82 See, e.g., Hixon, 32 Wis. 2d at 631-32. See also Sterlingworth Condominium Ass’n, Inc. v. DNR, 556 N.W.2d 791,
205 Wis. 2d 710 (Wis. Ct. App. 1996).

83 Wis. Admin. Code NR § 310.14(1)(b); see also Wis. Admin. Code NR §§ 320.06(3)(a)1, 345.04(3)(a)1, 341.09(1)(a)
(incorporating the procedures outlined in Wis. Admin. Code NR ch. 310 for bridges, grading, and dredging permit
applications).

84 Wis. Admin. Code NR § 310.14(3)(a).

85 WRAPP.
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“that clearly show the on-the-ground conditions of the existing project areas.”®® Those
instructions request, if possible, that a “person stand near the project area for size reference.”®’
But DNR regulations explicitly require photographs with size references for grading
applications.®8 Since all but one of the 186 waterway crossings will require grading, a size
reference must be included in nearly every set of photographs for the Project area.®

Providing photographs of the exact location of each waterbody crossing is extremely important
for determining impacts to waterways. Photographs allow DNR to understand and analyze
existing site conditions including but not limited to vegetation, bank grades, in-stream substrate,
fish and wildlife habitat, and potential for navigational use. The information provided in
photographs allows DNR to analyze compliance with permitting requirements and impose permit
conditions limiting adverse environmental impacts as much as possible. Finally, photographs
confirm that field surveys have been conducted at exact waterway crossing locations, a task that
is appropriately accomplished by permit applicants.

Enbridge does not seem to have completed any additional field surveys since uploading its
Waterbody Forms and Photos appendix in March 2020. At that time, Enbridge had only surveyed
approximately 66 percent of the identified waterways, and even then, the GPS coordinates of
some of the surveyed areas were inconsistent with an older version of the Wetland and
Waterbody Crossing Table, suggesting that Enbridge may have surveyed the wrong locations and
therefore that the percentage of waterways surveyed was even lower. Furthermore, no size
reference was included in many of the photographs provided. And photographs of single
locations have been provided for waterways that will be crossed at multiple locations without
identifying which crossing was photographed.

These deficiencies remain and must be addressed. A non-exhaustive comparison of the
Waterbody Forms and Photos, appended to the waterway permit application, to the current
Wetland and Waterbody Crossing Table shows that the GPS coordinates are inconsistent
between the two for at least 61 waterways. Some of these inconsistencies are only a difference
of several feet, e.g., sirc002p, sird006e, sirc007e, sire001i, and sasb003. Other inconsistencies
show much larger differences in distance. For example, when it comes to the Potato River,

86 Wis. Dep’t of Nat. Res., Bridge and Temporary In-stream Crossing Individual Permit Application Instructions 1
(last updated Dec. 2016) [hereafter, “Bridge Application Instructions”], available at
https://dnr.wi.gov/topic/Waterways/documents/PermitDocs/IPs/IP-bridgeTempCross.pdf ; Wis. Dep’t of Nat. Res.,
Grading Over 10,000 sq. ft. Individual Permit Application Instructions 1 (last updated Dec. 2016) [hereafter,
“Grading Application Instructions”], available at
https://dnr.wi.gov/topic/Waterways/documents/PermitDocs/IPs/IP-grading.pdf ; Wis. Dep’t of Nat. Res., Lake or
Stream Dredging Individual Permit Application Instructions 2 (last updated Dec. 2016) [hereafter, “Dredging
Application Instructions”], available at
https://dnr.wi.gov/topic/Waterways/documents/PermitDocs/IPs/IPdredginglLakesStreams.pdf.

87 1d.

88 Wis. Admin. Code NR § 341.04(2).

89 Attachment D — Revised Waterbody Crossing Table, Application Doc. No. 6 [hereafter, “Waterbody Crossing
Table”].

16


https://dnr.wi.gov/topic/Waterways/documents/PermitDocs/IPs/IP-bridgeTempCross.pdf
https://dnr.wi.gov/topic/Waterways/documents/PermitDocs/IPs/IP-grading.pdf
https://dnr.wi.gov/topic/Waterways/documents/PermitDocs/IPs/IPdredgingLakesStreams.pdf

sird001p, the distance between the location surveyed and the location included in the Wetland
and Waterbody Crossing Table is more than 800 feet.




Another survey of an unnamed tributary to Feldcher Creek, sird010e, is nearly 800 feet away
from the location identified in the Wetland and Waterbody Crossing Table.




And the Bad River was surveyed an entire football field away from the area that will be crossed
and in an entirely different bend of the river.
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ii. Ownership documentation

Each of the Chapter 30 permit application instructions required applicants to submit ownership
documentation in the form of a deed, land contract, or current property tax statement/receipt.*
DNR regulations also explicitly require the submission of ownership documentation for grading
applications.”! At the time DNR determined Enbridge’s WRAPP was complete, Enbridge could not
provide ownership documentation because it had not acquired all the necessary property
interests to finalize the Project route. Enbridge now claims to have secured the necessary
property rights but has yet to update its permit application with the required ownership
documentation.? This ownership documentation is vital to ensuring that Enbridge has the
requisite property interests to even be eligible to apply for certain Chapter 30 permits. For
example, only riparian owners are eligible to apply for an individual permit under Wis. Stat. §
30.12(3m).”* And, excluding the right of access, statute restricts the conveyance of riparian rights
through easements.® Yet easements are the predominant means by which Enbridge has secured
property rights along the proposed route, with only “select” properties being purchased in fee
simple.®®

C. The Project is Detrimental to the Public Interest

i. Access to public trust resources

As DNR is well aware, everyone in Wisconsin has a constitutional right to enter any navigable
water from a public access point and engage in public trust uses, including navigation, hunting,
fishing, and other recreational activities, in the entire navigable water so long as they keep their
feet wet.’® Although riparian property owners and easement holders certainly have the right to
enjoy and use their properties in ways that are consistent with public trust uses, such as building
a small pier, those property rights are ultimately subordinate to rights arising under the Public
Trust Doctrine.®’

%0 Bridge Application Instructions, p. 1; Grading Application Instructions, p. 1; Dredging Application Instructions, p.
1.

91 Wis. Admin. Code NR § 341.04(1).

92 DEIS, supra note 1, at 13, thl. 1.6.2-1; see also letter from Joe McGaver, PE, Enbridge to Ben Callan, Chief,
Integration Services Section (Aug. 19, 2021) (available at
https://permits.dnr.wi.gov/water/SitePages/StreamAttachment.aspx?ListID=c73a15a9-781b-4077-bb93-
2e21156b4353&stream=true&ItemID=0f535d40-680f-4d32-91bb-fbe9b848b106) [hereafter, “Callan Letter”].

93 Wis. Stat. § 30.12(3m)(a) (“a riparian owner may apply”).

94 Wis. Stat. § 30.133.

9 Letter from Joe McGaver to Ben Callan, supra note 86, at Additional Info Responses, p. 1.

% See, e.g., Doemel v. Jantz, 180 Wis. 225, 193 N.W. 393 (1923). But see Wis. Stat. § 30.134 (allowing the use of
exposed shore areas of navigable waters to bypass an obstruction).

97 State v. Bleck, 114 Wis. 2d 454, 467, 338 N.W.2d 492 (1983) (“[Riparian] rights, however, are still subject to the
public’s paramount right and interest in navigable waters.”).

20


https://permits.dnr.wi.gov/water/SitePages/StreamAttachment.aspx?ListID=c73a15a9-781b-4077-bb93-ae21156b4353&stream=true&ItemID=0f535d40-680f-4d32-91bb-fbe9b848b106
https://permits.dnr.wi.gov/water/SitePages/StreamAttachment.aspx?ListID=c73a15a9-781b-4077-bb93-ae21156b4353&stream=true&ItemID=0f535d40-680f-4d32-91bb-fbe9b848b106

DNR must analyze the impact the proposed Project will have on access to and use of public trust
resources. This not only includes access during construction, but also after construction is
complete and particularly in the context of criminal trespass laws like 2019 Wisconsin Act 33.
DNR must also consider the indirect and cumulative impacts stemming from inhibited public
access on tourism, recreation, the economy, and other relevant interests.

As it stands, the DEIS only mentions the Public Trust Doctrine once, when describing applicable
local, state, and federal authorities and required regulatory approvals.®® While the DEIS identifies
public rights in navigable waters, it fails to analyze the impact the proposed Project will have on
those rights,®® which is entirely inadequate. The DEIS should have a whole section on impacts to
public trust rights that is referenced and contextualized in terms of related impacts throughout
the entire document.

Finally, if these impacts on public trust rights are not considered, DNR cannot determine whether
a proposed project meets Chapter 30 permitting standards, which have long been held to
incorporate consideration of public trust rights.!® As mentioned above, these standards include
whether a permitted activity will “materially obstruct navigation” or otherwise “be detrimental
to the public interest.”1°! Analyzing impacts on public access to and use of public trust resources
is therefore not only vital to an adequate EIS, but also to subsequent decision-making.

1. Post construction access—2019 Wisconsin Act 33

We discuss post-construction access to public trust resources first because of the permanent
nature of these impacts relative to access during construction. The DEIS identifies 2019 Wisconsin
Act 331922—which amended Chapter 943 of the Wisconsin Statutes to make intentionally entering
an energy-provider property a felony—but only as an issue with respect to Tribal interests and
fails to fully analyze the impact this law may have in the context of the proposed Project.
Specifically, the EIS must address the impact this law will have on public access to public trust
resources, including the numerous waterways the pipeline will cross and regardless of the
crossing method.

Act 33 made it a Class H felony, punishable by up to six years in prison, a $10,000 fine, or both,
for anyone who “intentionally enters an energy provider property without lawful authority and
without the consent of the energy provider that owns, leases, or operates the property.”%3
Energy provider is defined to include “[a] company that operates a[n] . . . oil, petroleum, refined
petroleum product . . . generation, transportation, or delivery system.”1% Energy provider
property is defined as “property that is part of an . . . oil, petroleum, refined petroleum product

98 DEIS, supra note 1, at 13.

9 See id. at 76—253 (Sections 5 and 6 on current conditions and environmental impacts, respectively).
100 See, e.g., Hixon v. PSC, 32 Wis.2d 608, 618-19, 146 N.W.2d 577 (1966).

101 See, e.g., Wis. Stat. §§ 30.12(3m)(c), .123(8)(c).

102 DE|S, supra note 1, at 13.

103 2019 Wis. Act 33, §§ 7-8; Wis. Stat. § 943.143.

104 \is. Stat. § 943.143(1)(a)6.
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... generation, transmission, or distribution system and that is owned, leased, or operated by an
energy provider.”105

This new criminal statute’s can be broken up into two parts, which can then be divided into
subparts or elements. The first part of the statute is the crime itself —intentionally entering
energy provider property. Subparts of the crime include (1) the mens rea element, intentionally;
and (2) the actus reus element, entering an energy provider property. The second part of the
statute is the exception to the crime, which requires the actor to have both (1) lawful authority
to enter the energy provider property; and (2) the consent of the energy provider to enter that
property.

The mens rea element is defined in statutory law:

“Intentionally” means that the actor either has a purpose to do the thing or cause
the result specified, or is aware that his or her conduct is practically certain to
cause that result. In addition . . . the actor must have knowledge of those facts
which are necessary to make his or her conduct criminal and which are set forth
after the word “intentionally.”0¢

Importantly, a person does not need to intend to commit a crime.%” To have the requisite intent,
a person only has to know they are engaging in the actus reus, or conduct, that constitutes the
crime. Here, that means entering a portion of a navigable waterway and knowing that an oil
pipeline is operating beneath it.

Enbridge clearly qualifies as an energy provider under the statute. And since any property on
which an oil distribution system is operated constitutes energy provider property without
exception,'% navigable waters under which an oil pipeline operates may very well qualify as
energy provider property.

Below ground hazardous liquid pipelines such as Line 5 must be marked throughout the right-of-
way corridor such that the pipeline’s “location is accurately known”, potentially creating a
presumption of knowledge and fulfilling the intent element of the crime.'%® A person who is
simply exercising their right to enjoy public trust uses in those portions of navigable waterways
may therefore be subject to felony prosecution unless they qualify for the exception to the crime,
which requires the person to have both lawful authority to be on the property and permission
from the energy provider.}1®

105 Wis. Stat. § 943.143(1)(b).

106 Wis. Stat. § 939.23(3).

107 \Wis. Stat. § 939.23(5).

108 Eyen the list of general exceptions to Wis. Stat. § 943.143 does not include persons engaged in public trust uses.
See Wis. Stat. § 943.143(3).

109 49 C.F.R. § 195.410(a)(1).

110 \\js, Stat. § 943.143(2)
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As established above, the public already has “lawful authority” —i.e., a constitutional right—to
enter those portions of navigable waters the proposed Project will cross. However, the exception
to the crime is only triggered if there is also consent from the energy provider.

While such consent would theoretically eliminate the possibility of being convicted (not
necessarily prosecuted) for a felony under Act 33, it is not clear exactly how such consent would
be granted. In any event, such consent would not eliminate impacts stemming from the law. For
example, fear of felony prosecution could be a significant deterrent to engaging in public trust
uses in navigable waters even near oil pipelines given uncertainty over whether consent has been
provided and how the law will be interpreted and implemented by local law enforcement.

It is therefore highly likely that the proposed Project will impact access to public trust resources
and the full enjoyment thereof once the new segment becomes operational. This, in turn, could
result in other impacts, including but not limited to negative economic impacts from reduced
recreation and tourism!*! and a reduced potential for the general public to discover and report
leaks.'? The EIS must analyze these and other related impacts.'3

2. Access during construction

Enbridge cannot engage in activities that would “materially obstruct navigation” or would
otherwise “be detrimental to the public interest”, not just as a result of construction, but also
during construction itself.114

For example, when a temporary span bridge placed across a waterway during construction will
have less than five feet of clearance for navigation, the applicant must provide portage around
that bridge.'’> DNR even recognized the issue of public access during construction when it
requested more information from Enbridge about how it would ensure adequate clearance or
portage.1'® Enbridge’s response, that it will comply with regulatory requirements and “work with
the WDNR to establish reasonable portage or alternative access,”*' is telling if only because
there are no acceptable alternatives to portaging under the applicable regulation.*® Further,

111 See DEIS, supra note 1, at 126 (identifying public trust uses like fishing, canoeing, and hunting as outdoor
recreational activities people pursue in the area and that outdoor recreation is a driver of tourism).

112 See DEIS, supra note 1, at 60.

113 See Wis. Admin. Code § NR 150.30(2)(f)—(g).

114 Wis. Stat. § 30.12(3m)(c).

115 Wis. Admin. Code § NR 320.04(3)(c).

116 Enbridge L5 Relocation — DNR Additional Information Request, Application Doc. No. 106 at 4 (Request #13)
(Mar. 6, 2020) [hereafter, “Additional Information Request”], available at
https://permits.dnr.wi.gov/water/SitePages/StreamAttachment.aspx?ListID=c73a15a9-781b-4077-bb93-
2e21156b4353&stream=true&ItemID=ade88918-9e15-4123-93f6-abacbe953079.

117 Enbridge narrative responses to DNR request for additional information, Application Doc. No. 107 at 12 (Data
Request Question #13 Response) (Apr. 1, 2020) [hereafter, “Response to Additional Information Request”],
available at https://permits.dnr.wi.gov/water/SitePages/StreamAttachment.aspx?ListID=c73a15a9-781b-4077-
bb93-2e21156b4353&stream=true&ItemID=2e23c57e-137a-4d15-bb3b-eb2756628df.

118 Wis. Admin. Code § NR 320.04(3)(c).
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Enbridge has still failed to provide any of the other site-specific information needed to determine
whether clearances of less than five feet may be authorized.

The DEIS indicates that public access to the ROW will be limited during construction to minimize
impacts to public safety, but states that “Enbridge would respect the rights of the public to legally
exercise their constitutional rights without interference.”*'® This cursory statement fails to
recognize that the proposed Project will inherently interfere with those constitutional rights
because it requires limiting access to the ROW during construction, particularly where the ROW
intersects navigable waters. DNR must analyze the extent of this interference on the exercise of
public trust rights and the indirect and cumulative impacts stemming therefrom.

The DEIS does explain that, to protect public safety, limitations on public access to the ROW will
be pursued “through implementation of the Operations Security Plan.”*?° It is not clear what the
Operations Security Plan is, however, or what measures it contains to ensure public safety. We
are not aware of any document available in the Appendices to the DEIS or on DNR’s e-Permitting
Website that constitutes an Operations Security Plan. The DEIS itself indicates that warning signs
will be posted to inform the general public of restrictions to construction areas.??

This superficial plan, however, does not balance the need for public safety with the right of public
access. Rather than signs directed solely at keeping people out, Enbridge needs to develop a plan
to protect public safety and promote access to and use of public trust resources the proposed
project will intersect. These include but are not limited to informing construction crews about
public rights and posting signs directing the public to alternative access points and safe detours
around obstructions.

Even with appropriate plans in place, however, there is a reasonable probability that impacts to
public trust rights will occur during construction. Like post-construction impacts, these impacts,

and secondary impacts resulting therefrom, must be analyzed in the DEIS.

ii. Blasting plans issues

Enbridge continues to identify Vaughn Creek, an exceptional resource water and Class Il trout
stream, as a location that may require in-stream blasting if traditional construction methods are
unable to penetrate bedrock.?2 DNR should reject this proposal outright as inconsistent with the
public interest and prohibit Enbridge from engaging in any in-stream blasting whatsoever.'? The
entire purpose of blasting is to fracture bedrock, which has the potential to alter hydrogeologic

119 DEIS, supra note 1, at 80.

120 ld

121 ld

122 DEIS, supra note 1, at Vol. II, app. E, p. 11 (submitted Jan. 15, 2020) [hereafter, “Blasting Plan”]; see also
ENBRIDGE EIR, supra note 9, at Attachment E — Blasting Plan, pp. 10-11. Vaughn Creek (sird016p) was not initially
surveyed and photographed at the exact proposed crossing location. See MEA July 2020 comments at 6.

123 See Wis. Stat. § 30.20(2)(c) (requiring DNR to find that authorizing a permit to remove material from the bed of
a navigable water is consistent with the public interest).
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conditions in the stream and may result in increased outflow to groundwater, thereby reducing
in-stream flow. Habitat loss and food chain disruption for sensitive aquatic species such as trout
can also result. If Enbridge is unable to cross Vaughn Creek using traditional construction
methods, it should make good on its statement that it “will explore every possibility to avoid the
use of blasting” and reroute the Project to a location of Vaughn Creek that can be crossed using
those traditional methods.?*

Furthermore, site-specific blasting plans should be developed before blasting on any waterways
is approved. Certain environmental variables relevant to blasting may not be able to be recorded
until closer to the time of the blast, but many site conditions and associated impacts can be
identified and analyzed well in advance. Enbridge has not provided a full list of waterways and
wetlands that will be subject to blasting. In response to an information request from DNR,
Enbridge explained that “[t]he final evaluation of whether or not blasting will be required will be
made during construction once the trench has been opened and construction crews can
accurately identify the depth of the rock.”*? In addition, the application does not include any
analysis on the potential subsurface effects on wetland hydrology post-blasting and soil
replacement.

As it stands, DNR should not provide Enbridge with a blanket approval to engage in such a
potentially destructive activity without knowing exactly those navigable waters where blasting
will take place, knowing the potential environmental impacts that may result based on site-
specific conditions, and being able to evaluate and approve site-specific blasting plans in advance.

iii. HDD issues and risks of frac outs

Enbridge has also proposed to cross underneath 27 waterways using HDD. As described
elsewhere, during HDD, a slurry of bentonite clay and undisclosed additives is injected into the
ground. The pressurized mud can escape along fractures in the overburden or through permeable
layers and reach the surface or stream channel.'?® The mud flows kill vegetation and imperil
aquatic life.’?” During the construction of Line 3 in northern Minnesota, at least 28 frac-outs
occurred at 19 stream and wetland crossing and at 12 of the crossings, drilling fluid reached the
waterway.?® Enbridge has failed to provide sufficient information to show that waterway
crossings using HDDs will be performed in a manner to avoid frac-outs and thereby avoid
environmental pollution such that DNR can issue a waterways permit for these crossings.

124 see Blasting Plan, supra note 122, at p. 11.

125 ENBRIDGE, RESPONSE TO DNR’S QUESTIONS OF NOVEMBER 3, 2020 at 20 (Dec. 11, 2020) (on file with author),
https://widnr.widen.net/s/fwvvhdbw7p/I5wsrp-information-response-to-wdnr-final-12112020x (emphasis added).
126 /d'

127 /d

128 ALMENDINGER ENVIRONMENTAL MEMO., supra note 11, at 6.
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iv. Other issues

In weighing whether to grant a waterway permit to Enbridge, DNR must appropriately account
for the risk of an oil spill as explained above. Because of its constitutional public trust
responsibility, DNR must ensure that the state protects its navigable waters for the public’s
benefit.}?° That duty requires DNR to consider the environmental impacts of proposed fill and to
acknowledge the concrete, scientific evidence of potential harm to waters of the state.3° For this
reason, the applicable waterway statutes require DNR to determine whether the proposed
structure or fill “will not be detrimental to the public interest.”!3! Because it encompasses the
DNR’s public trust responsibility, this public interest evaluation requires consideration of
preservation of the public trust, including the natural beauty of the state’s waters, the public’s
fullest use of the waters, and convenience of riparian owners.'3?

Enbridge has not provided DNR with information about how Project construction will impact
erosion in a site-by-site manner, has performed an insufficient cultural and historic properties
review, and has not fully modeled impacts to private wells or impacts to water quality and fish
habitat from an inevitable oil spill. All of these issues must be fully evaluated as the DNR considers
the public interest. For example, as discussed further below in the WEPA section,33 DNR must
consider the lack of long-term demand for the oil; the need for Line 5 after the Trans Mountain
Expansion Project pipeline is built in eastern Canada by 2023; the risk of oil spills; and climate
change, in addition to the other topics raised below. Enbridge has not provided DNR with
sufficient information to conduct a public interest evaluation. As a result, DNR cannot conclude
that the Project is in the public interest.

DNR must undertake an independent review to ensure that the Project is indeed economically
viable from a public interest perspective. That review must also account for the economic costs
of the Project, including the socioeconomic costs from GHG and other climate change impacts of
the Project and its effect of allowing the continued operation of Line 5. As part of this balancing,
DNR must appropriately account for the risk of an oil spill. As explained elsewhere, pipeline spills
are a matter of “when” not “if.”

D. The Project Will Materially Obstruct Navigation

To grant a waterway individual permit for construction of a bridge across any navigable water,
DNR must find that the “bridge . . . will not materially obstruct navigation.”3* Application
instructions require, among other things, site-specific project plans and specifications that show

123 See, e.g., Clean Wisconsin, Inc. v. DNR, 2021 WI 72, 99 3 n.6, 12—-13, 982 Wis. 2d 433, 961 N.W.2d 611 (2021).
130 See, e.g., id. at 9 17

131 See, e.g., Wis. Stat. §§ 30.123(8), 30.12(3m)(c)2.

132 Sterlingworth Condo. Ass’n v. DNR, 205 Wis. 2d 710, 724-25, 556 N.W.2d 702 (Ct. App. 1996).

133 See infra § IV.

134 \Wjs. Stat. § 30.123(8)(c)1.

26



the “[c]learance provided over the normal water level.” 13> These instructions also point out that
“[a] clearance of 5 feet is generally required.”*3® Since Enbridge indicates in the updated Wetland
and Waterbody Crossing Table that it will have to bridge and temporarily cross 187 waterbodies,
it must provide this information for each waterway crossing so DNR can determine whether
navigation will be materially obstructed. Otherwise, the waterway permit application is
incomplete.

We pointed out deficiencies in the materials submitted by Enbridge before the summer of
2020.1%” Some of those deficiencies remain. The DEIS barely touches on Enbridge’s plans for
bridge installation across waterways.’®® And it does not state that the bridges will provide
sufficient clearance. The information that is provided only proves more problematic. For
example, Enbridge only intends to remove temporary bridges once the entire pipeline is
complete instead of removing them once work in and near a particular waterbody is complete.3?

Although the updated Wetland and Waterbody Crossing Table attempts to designate the
proposed type of bridges that will be used at each waterway crossing according to A, B, or C, the
key at the bottom of the table indicates that these designations are described in Appendix G. This
reference is circular: the Wetland and Waterbody Crossing Table is Appendix G. The EPP included
in the DEIS as Appendix C does not clarify the matter.

As it stands, Enbridge has failed to provide any plans or specifications for bridges as they will be
installed at each waterway crossing and now there is less clarity as to what type of bridge will be
used to cross each waterway. Enbridge instead provides general discussions and diagrams of
timber mat and rail car bridge construction and only includes a generic diagram of timber mat
bridge construction.*® This information is insufficient to render the waterway application
complete or determine impacts to navigational uses.

In addition, Enbridge still has not explained how it intends to satisfy Wis. Admin. Code NR §
320.04 and provide a minimum of five feet of clearance for bridges placed across navigable
waterways.!4

135 Bridge Application Instructions at 2; see also Wis. Admin. Code § NR 320.04(3) (requiring a minimum clearance
of five feet unless certain conditions are met).

136 /d.; see Wis. Admin. Code § NR 320.04(c)(3).

137 See generally MEA July 2020 comments.

138 DEIS, supra note 1, at 30, 39, 55, 208, 221.

139 Id. at 55.

140 ENBRIDGE EPP, supra note 17, at figs. 12—13 (showing Typical Span Bridge and Rock Flume bridges).

141 See MEA July 2020 comments at 8-9.
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lll. EROSION CONTROL AND STORMWATER PERMITTING

The Project will result in a 41-mile-long, 95-to-120-foot-wide swath of construction across
Ashland and Iron Counties in northern Wisconsin, disturbing land in and around hundreds of
wetlands and waterways along the way. Stormwater runoff from these land disturbing activities
has the potential to cause significant adverse environmental impacts to receiving waterbodies if
inadequately regulated.

A. DNR Should Require Enbridge to Apply for an Individual Stormwater Permit

Enbridge has applied for a general construction stormwater water permit. If granted, the general
permit would exempt from complying with waterway individual permitting requirements for
grading within 75 feet of the ordinary highwater mark of any navigable water.1*? Instead,
regulation of those activities and the impacts stemming therefrom are streamlined into a general
permitting process that is designed for projects with known or reasonably anticipated impacts
that can be easily addressed through generic permit conditions. The potential impacts of
stormwater runoff from this type of protracted, linear construction project cannot be reasonably
anticipated adequately nor addressed through generic permit conditions. As such, these impacts
are more appropriately addressed through an individual stormwater permit rather than the
general stormwater permit for which Enbridge has applied.

Wis. Admin. Code NR § 216.25 explains the situations in which DNR can require an individual
permit for storm water discharges. These situations include instances where the point source is
a “significant contributor of pollution,”*** which is defined as “a person who discharges to waters
of the state pollutants that contribute to or have the reasonable potential to contribute to an
exceedance of a water quality standard,”*** and where the point source does not meet the
requirements of Chapter NR 216 or the terms of the general permit.'4>

i. The Project has a reasonable potential to contribute to the exceedance of
wetland and waterway water quality standards

The Project has a reasonable potential to contribute to the exceedance of wetland and waterway
water quality standards (“WQS”). The 915.5 acres of land disturbing activity,'4® in combination
with severe storm events exacerbated by climate change, will likely lead to pollution of
waterways and wetlands from sediment present in storm water runoff. While Enbridge has an
erosion control plan, there are unresolved issues relating to control measures used depending

142 \Wis, Stat. 30.19(1m)(f).

143 Wis. Admin. Code NR § 216.25(3)(a).

144 Wis. Admin. Code NR § 216.002(29).

145 Wis. Admin. Code NR § 216.25(3)(b).

146 Line 5 Wisconsin Segment Relocation Project, Storm Water Construction General Permit Application, 5 (2020),
available at https://permits.dnr.wi.gov/water/SitePages/DocSetView.aspx?DocSet=SW-GP-NO-2020-2-X09-23T11-
31-30&Loc=undefined [hereafter, “Permit Application”].
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on soil type, the time it takes for vegetation regrowth, and rainfall events that occur while
construction is ongoing.

Wetlands are vitally important to the protection of waterways through water filtration, water
temperature regulation, flood control, and providing species habitat.*” Wis. Admin. Code NR ch.
103 lists the WQS that must be met to protect the functional value of wetlands, including the
ability of the wetland to regulate water fluctuation, filtration of any substances that would affect
the quality of waters of the state, habitat for organisms and transient wildlife, as well as
recreational, cultural, and aesthetic value.*® This section states that no fill, other solids, or any
materials shall be present that may have significant adverse impacts to wetlands or public rights
to use wetlands.?* All conditions that are needed to support functional value of wetlands shall
also be protected.'>® 147.02 acres of the overall 915.5 acres disturbed by the Project are wetlands
with 10.02 being permanently filled and 33.9 being converted.*®! This is an enormous area of vital
importance to the integrity of the hydrologic cycle and ecology in the area, the disruption of
which will create more problems with pollution throughout the waters of the state.

Wis. Admin. Code NR § 102.04 provides WQS for surface waters in Wisconsin:

(a) Substances that will cause objectionable deposits on the shore or in the bed of
a body of water, shall not be present in such amounts as to interfere with public
rights in waters of the state.

(b) Floating or submerged debris, oil, scum or other material shall not be present
in such amounts as to interfere with public rights in waters of the state.

(c) Materials producing color, odor, taste or unsightliness shall not be present in
such amounts as to interfere with public rights in waters of the state.

(d) Substances in concentrations or combinations which are toxic or harmful to
humans shall not be present in amounts found to be of public health significance,
nor shall substances be present in amounts which are acutely harmful to animal,
plant or aquatic life.'>?

Even with the use of erosion control devices and best management practices laid out in the
Project documents, there is still a high chance that the sediment runoff during pipeline
construction and implementation of these practices will lead to an exceedance of WQS. Sediment
from storm water runoff from the Project’s construction site, whether or not it includes other
pollutants such as nitrogen, phosphorous, oil, gas, or debris, may interfere with public rights in
waters of the state. The sediment may create increased turbidity causing unsightliness,
destruction of spawning habitat for aquatic life, and “objectionable deposits” on riverbeds. While
the Project documents state that any runoff would only cause minor sedimentation runoff, the

147 Wis. Admin. Code NR § 103(2)(e)1-6.

148 Wis. Admin. Code NR § 103.

149 Wis. Admin. Code NR § 103(2)(a)—(b).
150 Wis. Admin. Code NR § 103(2)(e).

151 ENBRIDGE EIR, supra note 29, at 98.

152 Wis. Admin. Code NR § 102.04(1)(a)—(d).
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interconnectedness of waters through tributaries can compound the minor water quality issues
and create major problems downstream. In a study of sediment budgets for water quality along
the Colorado River, the researchers discovered that even minor sediment discharges from
ungauged tributaries led to major cumulative effects.'®® There is no substantive discussion of this
possibility in the DEIS or permit application documents.

While Enbridge will be revegetating areas that have been disturbed, the ability of this vegetation
to prevent erosion will take significant time to reach full potential. This is especially problematic
in areas with more impermeable soils, and, as noted above, there are 60 different soil series
present throughout the length of the Project. During the growing period, there is a high chance
that storm water discharges will pollute waterways and wetlands through erosion of sediment.
Due to the size of the Project and delays that are common with pipeline construction, it is likely
that this sort of pollution will occur at a large scale that will affect water quality in the area and
downstream.

One example of an opportunity for significant deterioration of water quality is the timing of
cleanup, which includes installation of temporary erosion control devices. Cleanup will begin
within 72 hours of backfilling the trench where the pipeline is placed, but the “final grading,
topsoil replacement, seeding, and installation of permanent erosion control structures” may take
up to 20 days.'®* The possibility that even a minor rainfall event on this disturbed land will cause
erosion of sediment that will be transported into waterways and wetlands is very high. Enbridge
also states that damaged erosion control devices will be fixed within 24 hours of discovery,'* but
it could take days or longer to find the damage, particularly because storm events that impact
erosion controls often wash out access roads, which can take weeks to repair. Enbridge has not
established how it plans to access sites to survey for, much less repair, damage. The erosion
control plan should state an overall time limit for fixing these issues without the leniency of
setting the time limit based on when the issue is discovered.

ii. The Project is not in compliance with the terms and conditions of WPDES Permit
No. WI-S067831-6

Enbridge submitted many documents explaining the Project’s aims and construction techniques,
but it has missed requirements necessary for approval under the general storm water permit.

1. The erosion control plan is not site specific

Wis. Admin. Code § NR 216.46(3) states that “[t]he erosion control plan shall be completed prior
to the submittal of a notice of intent to the department and shall be updated as appropriate

153 Ronald E. Griffiths & David J. Topping, Importance of Measuring Discharge and Sediment Transport in Lesser
Tributaries When Closing Sediment Budgets, 296 Geomorphology 59, 72 (2017),
http://dx.doi.org/10.1016/j.geomorph.2017.08.037.

154 ENBRIDGE EPP, supra note 17, at 10.

155d. at 5.
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pursuant to s. NR 216.50.”%°¢ Most importantly, the Project documents have site-specific plans
for only 12 stream crossings.’®” While the Environmental Protection Plan (EPP) laid out in
Attachment 7 of the Storm Water Pollution Prevention Plan and the EIR management strategies
Enbridge will be employed to prevent these problems, exactly how those strategies will be
implemented based on site-specific conditions, a requirement of NR 216, is not clear from
these documents.'*® Enbridge says that it will produce site-specific information after approval of
permit, but other information must be submitted with the application. The Project will be
crossing 94.9 acres of compaction-prone soils'®® and Enbridge does not explicitly say how this will
change depending on each location.

Since the Project’s control techniques are likely to have significant variation, requiring site-
specific information, it is reasonable to require Enbridge to submit an individual storm water
permit to allow for input from the public on ways to appropriately implement best practices.

2. The Project does not meet the post-construction performance standards
exemption

The general storm water permit requires compliance with Wis. Admin. Code chs. NR 216 and 151.
NR § 151.121(2)(a) states, “[a] post-construction site with less than 10 percent connected
imperviousness, based on the area of land disturbance, provided the cumulative area of all
impervious surfaces is less than one acre” is exempt from post-construction performance
standards for above-ground utilities.'®! The Project application checked a box saying that it meets
this exemption requirement, but other information on the same page of the application conflicts
with this statement. The cumulative impervious area after land disturbing activity is one percent
of the 915.5 acres of the Project which comes out to 9.15 acres.®? This is a glaring example of
Enbridge’s lack of compliance with the requirements of the general permit.

3. (Climate change may render current best management practices useless

Section 2.9.2.1 of the general permit requires the discharger to design best management
practices (“BMPs”) to address “[t]he expected amount, frequency, intensity, and duration of
precipitation.”63 Section 2.9.2.2 also requires consideration of the nature of storm water runoff,
which includes expected flow from impervious surfaces as well as slopes and site draining

156 Wis. Admin. Code NR § 216.46(3).

157 See generally ENBRIDGE EIR, supra note 29.

158 Wis. Admin. Code NR § 216.46(1).

159 ENBRIDGE EPP, supra note 17, at 1.

160 ENBRIDGE EIR, supra note 29, at 86.

161 Wisc. Admin. Code NR § 151.121(2)(a)—(c).

162 permit Application, supra note 146, at 5.

163 Wis. Dep’t of Nat. Res., General Permit to Discharge Under the Wisconsin Pollution Discharge Elimination
System, No. WI-S067831-6, 10 (2021),
https://dnr.wisconsin.gov/sites/default/files/topic/Stormwater/FINAL CSGP W!I-S067831-
6 for reissuance September 2021 signed.pdf.
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features.’®® Because of Enbridge’s failure to account for climate change in the Project’s
application materials, Enbridge has not fulfilled either of these requirements. There is no mention
of how the increase in frequency and intensity of major storm events will affect erosion control
measures. For example, recent large storm events have led to massive slumping along riverbanks
and increased head-cutting that leads to abrupt ravine formation. These climate-related events
will have a major impact on erosion control and storm water runoff planning, especially in
protection of culturally and economically important natural resources.

Additionally, several of the erosion control measures that would likely work under historic
conditions are not workable based on the data about increased rainfall and major storm events.
For example, the five tons per year sediment performance standard for BMPs may be possible if
climate effects are ignored, but it does not reflect real world conditions. Enbridge’s climate data
comes from a 2019 study,'® but climate change data as of 2020 presented by the DNR and
University of Wisconsin — Madison suggest that rainfall is increasing and will continue to increase
over the next century.'®® The Governor’s Report from the Wisconsin Initiative on Climate Change
Impacts (“WICCI”) states that the frequency and intensity of storms are increasing as well.®’
These studies show that data on which Enbridge’s BMPs are based is changing. BMPs need to be
updated more frequently to keep up with climate models, and Enbridge’s management plan is
likely out of date already.

iii. DNR has the authority to impose more stringent standards necessary to meet
federal laws and regulations

DNR has prepared a draft of NR 216 that brings it into compliance with 40 CFR 122, 123, and 127
and clarifies application requirements for general and individual permits.'® Even if these sections
were not added or amended, Wis. Stat. § 283.31(3)(d)(1)-(2), quoted above, provides the DNR
with authority to impose more stringent standards that are necessary to comply with federal
law.'®° The relevant changes are discussed below.

Wis. Admin. Code NR § 216.21(2)(b)1 will be amended to remove the exclusion of post-
construction monitoring requirements for access roads from industrial storm water discharge
permits, an exclusion that is inconsistent with federal law. Enbridge lists over 100 access roads,
either new or existing but need improvements, in the EIR that are included in the federal

164 /d

165 ENBRIDGE EIR, supra note 29, at 57.

166 Wis. Dep’t of Nat. Res. & Univ. of Wis. - Madison, Final Project Report: The Wisconsin Rainfall Project:

Current and Future Rainfall Information for Infrastructure and Planning, 1 (2021) (document on file with
authors).

167 Wisconsin Initiative on Climate Change Impacts, Report to the Governor’s Task Force on Climate Change, 9—10
(2020) (document on file with author).

168 \Wis. Dep’t of Nat. Res. (Draft) Wis. Admin. Code NR ch. 216, 1 (2021),
https://dnr.wisconsin.gov/sites/default/files/topic/Rules/WT0919DraftRule2.pdf. [hereafter, “Draft NR ch. 216”]
169 Clean Wisconsin, Inc. v. Wisconsin Dep't of Nat. Res., 2021 WI 71, 9 2, 961 N.W.2d 346, 348

(based on Wis. Stat. § 283.31(3)—(5), DNR has the broad yet explicit authority to impose more stringent conditions
on the WPDES permit for concentrated animal feeding operations).
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requirements and forthcoming state regulations.’ The Project’s EPP and EIR make no mention
of site-specific construction details or analysis of how much land disturbance will occur during
the construction and improvement of these roads. Because there is such a large number of access
roads that the Project will be improving and building that could lead to storm water runoff,
management plans need to be developed more completely to explain how the Project will meet
this existing federal and forthcoming state requirement.

The draft of NR 216 includes a requirement, also included in the Clean Water Act, that the
applicant identify waters that are impaired and Exceptional and Outstanding Resource Waters,
including waters that are downstream.'’* This is a vital component of the management plans
because any storm water discharge and erosion that occurs at the site will flow downstream and
affect these protected, high-quality waters. Enbridge does not substantively account for the
downstream effects of the Project, and the effects it does include are only mentioned in
passing.l’? Enbridge’s surveys focused very narrowly on the construction sites and not on the
interconnected wetlands and waterways outside the immediate are of the Project which it will
be disturbing. Both upstream and downstream features may exacerbate erosion that occurs
during storm events, and Enbridge needs to thoroughly analyze these issues in the management
plans.t’3

B. Even if DNR Does Not Require an Individual Storm Water Permit, DNR Should
Require Enbridge’s Storm Water Management Plans to be More Specific and
Require Third-Party Monitoring

DNR should require Enbridge to update its erosion and storm water management plans so they
are site-specific to the natural areas it will alter. As explained above, Enbridge’s current permit is
not specific enough to avoid environmental harm. In addition, DNR should require Enbridge to
implement a third-party monitoring system. As also explained above, Enbridge stated it will fix
erosion control devices within 24 hours of discovery.'’* However, the Project is a long and linear,
which means the damage could go days or weeks unnoticed. Therefore, requiring a third-party
monitor would result in faster identification of these issues and prevention of further
environmental damage.

170 ENBRIDGE EIR, supra note 29, at 25-28.

171 Draft NR ch. 216, supra note 168, at 1.

172 see generally, ENBRIDGE EIR, supra note 29.
173 Wis. Admin. Code NR § 103.08(3)(c).

174 ENBRIDGE EPP, supra note 17, at 5.
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i. Erosion control issues — waterways impacts

To grant a waterway individual permit to grade the banks of navigable waters,*’> consistent with
its public trust duties, DNR must find that the proposed activity “will not cause environmental
pollution”, defined in Wis. Stat. § 299.01(4) as “the contaminating or rendering unclean or impure
the air, land or waters of the state, or making the same injurious to public health, harmful for
commercial or recreational use, or deleterious to fish, bird, animal or plant life.” 7 Controlling
erosion that may result from land disturbing activities such as grading the banks of navigable
waters is vital to ensuring that environmental pollution does not result. As such, grading
applications must include site-specific erosion control plans.'”” The failure to include site-specific
erosion control plans renders a permit application incomplete.

Moreover, as a substantive matter, DNR cannot find that the proposed activity “will not cause
environmental pollution,” necessary to issue a waterway permit under Chapter 30. Enbridge has
proposed to perform multiple stream crossings across the sensitive landscape of northern
Wisconsin. It is impossible to contain all erosion during construction of the Project and stream
crossings including trench dewatering which, without treatment, will result in turbid discharge
above allowable standards,*’® thus causing “environmental pollution” as that term is defined, to
waters of the state. In addition, where Enbridge plans to install a bridge in a waterway, it intends
to clear below a 20-foot buffer (from the ordinary high-water mark) “of undisturbed herbaceous
vegetation on stream banks,”'”® which is likely to cause additional erosion. And, although
Enbridge intends to install temporary erosion control devices at the base of slopes over 5 percent

175 Enbridge also applied for a waterway individual permit to grade the banks of navigable waters, ENBRIDGE EIR, supra
note 29, at 18. As such, it must comply with applicable permitting requirements for grading. We note that land
grading activities authorized under a stormwater discharge permit pursuant to Wis. Stat. § 283.33 are exempt from
the permit requirements of Wis. Stat. § 30.19. Wis. Stat. § 30.19(1m)(f). Enbridge has applied for coverage under a
construction stormwater general permit under Wis. Admin. Code. NR ch. 216, which implements Wis. Stat. § 283.33.
As explained in our letter of October 7, 2021, Enbridge should be required to seek an individual stormwater permit,
given the intensity of the impacts anticipated. Finally, regardless of whether Enbridge receives a general or individual
stormwater discharge permit, it must still develop the same site-specific erosion control plans. Wis. Admin. Code NR
§ 216.46; see also Wis. Admin. Code NR § 341.05(1) (incorporating Wis. Admin. Code NR § 216.46).

176 \Wis. Stat. § 30.19(4)(c)2.

177 Wis. Admin. Code NR § 341.04(5) (citing Wis. Admin. Code NR § 341.05, which requires site-specific erosion
control plans).

178 See ALMENDINGER ENVIRONMENTAL MEMO., supra note 11, at 6.

179 ENBRIDGE EPP, supra note 17, at 5. In response to a DNR additional information request sent November 3, 2020,
Enbridge responded that, contrary to its own EPP, “Enbridge has committed to using bridging methods and materials
that will not require instream supports,” but did not commit to avoiding impacts within the above-described buffer
zone. Enbridge Response to DNR Additional Information Request of Nov. 3, 2020 at 20 (Dec. 11, 2020), available at
https://widnr.widen.net/s/fwvvhdbw7p/I5wsrp-information-response-to-wdnr-final-12112020x. Enbridge’s most
recent EPP still states that “[i]nstream support may be utilized and bridge headers may be keyed into the stream
bank.” ENBRIDGE EPP, supra note 17, at 17-18. Figure 12, which shows a Typical Span Type Bridge, includes an
instream culvert in the figure drawing. /d. at fig. 12. That the EPP continues to show bridges with instream supports
despite Enbridge’s commitment not to use them is troubling.
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grade, it may wait 24 hours or more after discovery of a non-functioning device to replace them,
or after an unlimited amount of time in areas where there is no “on call” in place.

In addition to the erosion control issues posed by the construction of the pipeline itself,
continued erosion can persist after the construction if the streambanks have not been properly
restored and armored. Continued erosion at pipeline stream crossings causes persistent threats
to stream ecology and can lead to high concentrations of suspended solids in the water column,
harming aquatic life.8!

180 ENBRIDGE EPP, supra note 17, at 6 § 8.2 (committing to replacing these nonfunctioning devices “as soon as
practicable”).
181 See ALMENDINGER ENVIRONMENTAL MEMO., supra note 11, at 6.
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IV. WISCONSIN ENVIRONMENTAL POLICY ACT

A. Legal Background

DNR must include a “detailed statement” on alternatives to the proposed Project in the EIS.18
“[Clourts have found the description of alternatives to be the heart of the environmental impact
statement.” 8 While an agency need not “engage in remote or speculative analysis” the EIS must
consider “reasonable alternatives” to the proposed action.'® “Alternatives” means “other
actions or activities which may be reasonably available to achieve the same or altered purpose
of the proposed action or project, including the alternative of no action.”® The EIS must include
“[a] list of reasonable alternatives to the proposed project, particularly those that might avoid all
or some of the adverse environmental effects of the project, including a description of proposed
preventive and mitigating measures and an explanation of the criteria used to discard certain
alternatives from additional study.”8 DNR must therefore consider all reasonable alternatives
to Enbridge’s proposed pipeline Project, including the alternative of taking no action, i.e., not
constructing the pipeline reroute. The EIS must also explain the criteria DNR used to decide which
alternatives to Enbridge’s proposed Project not to consider further.

The impacts of both the proposed action and reasonable alternatives must receive a “hard look”
in the EIS.*® The EIS must include “[a]n evaluation of the probable positive and negative direct,
secondary and cumulative effects of the proposed project, and alternatives to the proposed
project, on the human environment.”'8 DNR must therefore take a hard look at each of the
alternatives in the EIS, including by evaluating the direct, secondary, and cumulative effects of
each proposed alternative.

An EIS can thus fail to meet the alternatives analysis requirements of WEPA by either: (1) failing
to consider certain reasonable alternatives or (2) failing to sufficiently evaluate, i.e., take a “hard
look,” at the alternatives that are considered in the EIS. Unfortunately, the DEIS suffers from both
deficiencies.

182 \Wis. Stat. § 1.11(2)(c)3.

183 Milwaukee Brewers Baseball Club v. Wis. Dep't of Health & Soc. Servs., 130 Wis. 2d 56, 73, 387 N.W.2d 245, 252
(1986) (citing collected federal cases).

184 Clean Wis., Inc. v. PSC of Wis., 2005 WI 93, 9191, 282 Wis. 2d 250, 700 N.W.2d 768.

185 Wis. Admin. Code § NR 150.03(2).

186 \Wis. Admin. Code § NR 150.30(2)(e).

187 Applegate-Bader Farm, LLC v. Wis. Dept. of Revenue, 2021 WI 26, 918, 396 Wis. 2d 69, 955 N.W.2d 793.

188 Wis. Admin. Code § NR 150.30(2)(g) (emphasis added).
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B. The DNR’s WEPA Review Must Consider Uplands and All Direct, Secondary and
Cumulative Effects.

i. DNR cannot limit its WEPA review to waterways.

In evaluating the impacts to wetland fill or other actions, under WEPA, DNR must evaluate the
impacts of the entire proposed Project, and not just the wetland fill. The “uplands” are
inseparable from the water crossings and impacts to them constitute “direct, secondary, and
cumulative effects” of the Project. This means that upland impacts and landscape level impacts
from the Project must be considered.

ii. The connected actions allowing Line 5 to continue to transport hazardous liquids
are connected, triggering need for comprehensive Line 5 analysis

n u

DNR must analyze the entire Line 5 pipeline, including “direct,” “cumulative,” and “indirect”
effects of the proposed Project, in a single document.'® The DEIS must address the proposed
new segment around Bad River and the Michigan Tunnel Project and their effects as defined by
WEPA. If only one proposal goes forward, it would be useless without the other also going
forward. Therefore, they must be evaluated together in an EIS.

C. DNR Must Develop an Alternatives Analysis Sufficient to Comply with WEPA.

As explained more fully in the attached memorandum from Dr. Petra Pless, DNR’s DEIS fails to
provide sufficient alternative analyses of the proposed Project.’®® An EIS must contain “a list of
reasonable alternatives to the proposed project, particularly those that might avoid all or some
of the adverse environmental effects of the project.”°* However, the DEIS only considers impacts
from several variations of the proposed reroute and a flawed “no action alternative” that relies
on faulty economic assumptions regarding demand for Line 5 oil—none of which avoid the most
serious impacts of the Project®®?

The EIS must include analysis of a “no action alternative” that considers cessation of operation
of the pipeline under reasonable economic assumptions, including the appropriate relationship
between supply and demand of the oil delivered via Line 5. The DEIS assesses potential impacts
associated with three alternative modes of transportation: 1) a switch to other existing pipelines;
2) construction of a new pipeline; and 3) alternative modes of transport via either trucks, rail
cars, or ships/barges assuming the entire capacity of Line 5 (540,000 bbl/day) would be

189 See, e.g., Wisconsin’s Environmental Decade v. PSC, 79 Wis.2d 409, 428-30, 429 n.17, 256 N.W.2d 149 (1977)
(“WED 1II”).

190 Memorandum from Petra Pless, Pless Environmental, to Rob Lee, Midwest Environmental Advocates 37-38
(Mar 13, 2022) (attached hereto).

191 Wis. Admin. Code NR 150.30(2)(e).

192 Memorandum from Petra Pless to Rob Lee, supra note 190, at 37-38.
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transported via one of these modes.'>> A more reasonable outcome of a shutdown of Line 5
would be an increase in crude oil shipments on other, existing pipelines (e.g., Line 78) and a
smaller increase in alternative transportation modes, particularly rail. Any alternatives analysis
that includes consideration of transportation of oil currently moved through Line 5 must include
the most reasonable scenarios, which are likely dynamic combinations of alternative transport
modes and use of existing pipeline capacity. Comparison of potential impacts from each
alternative analyzed, including an appropriately designed “no action alternative,” is central to
WEPA's purpose and DNR must carefully analyze alternatives to the proposed Project that fully
account for the various scenarios and their impacts. The DEIS fails to meet these requirements.

In addition, in its alternatives analysis, DNR must critically evaluate the need for Line 5 given
market forces. It is anticipated that the Trans Mountain Pipeline expansion (“TMX”) from Alberta
to British Columbia will be operational by 2023.1°* If Canadian crude oil production from the
Canadian tar sands region stays the same or falls, then throughput on the Enbridge Mainline
System could drop by up to about 450,000 bpd, because this amount of oil would instead flow to
the Pacific on TMX. While this transfer of shipments would likely not decrease crude oil flows to
the Sarnia region, because it is nearly 100% dependent on Enbridge pipelines, it would likely
result in reduced shipments of Canadian crude oil to the U.S. Gulf Coast, which shipments travel
on Line 61. This means that total unused capacity on Enbridge Pipelines to northern lllinois could
increase to over 700,000 bpd — significantly more than currently flows through Line 5. Therefore,
if TMX comes online as scheduled, and if Canadian crude oil production does not grow, then the
need for Line 5 could be eliminated by 2023.

Finally, as discussed in the section related to DNR’s duties under the wetland permitting statutes,
DNR must perform an alternatives analysis for each proposed crossing of a wetland and
waterway to minimize impacts to wetlands and to fulfill DNR’s public trust responsibilities with
respect to waterways.®®> This analysis must take into account whether the Project will violate
Wisconsin's water quality standards, including whether it violates the antidegradation policy that
applies to outstanding resource waters and exceptional resource waters. This alternatives
analysis is also required under WEPA.

D. DNR Must Analyze All Direct, Indirect, and Cumulative Impacts Associated with the
Construction and Operation of Line 5 and the Identified Alternatives

i. GHG emissions and cumulative impacts

DNR’s alternatives analysis of the proposed Project is particularly important given the significant
direct, indirect, and cumulative GHG impacts associated with Line 5. To satisfy WEPA’s “hard

193 DEIS, supra note 1, at 327.

194 Trans Mountain Corporation Updates Expansion Project Cost and Schedule, TRANS MOUNTAIN (Feb. 18, 2022)
https://www.transmountain.com/news/2022 /trans-mountain-corporation-updates-expansion-project-cost-and-
schedule.

195 See supra § I.c (discussing the alternatives analysis required under the wetland permitting statues).
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look” requirement, DNR’s alternatives analysis must include comprehensive consideration of
alternatives that appropriately forecast market dynamics related to Line 5 oil, and alternatives
that consider the potential impacts—or lack thereof —associated with decommissioning of the
pipeline.

Direct impacts from GHG emissions will be associated with the construction of the Project,
including significant clearing, burning, and maintenance of vegetation for the right of way, and
operational emissions of the pipeline. Indirect impacts include the loss of sequestration potential
of the various types of vegetative cover and land uses in the right of way, the manufacturing of
steel and concrete for the Project, and the abandonment or removal of existing segments of Line
5. Detailed estimates of the GHG emissions of these activities are provided in Dr. Pless’ report
attached to this letter.1%

Cumulative impacts include, but are not limited to, the significant annualized and life-cycle GHG
emissions related to the proposed Project. Total GHG emissions associated with the project are
estimated to be 29.3 million CO,e/year.’®” By any metric, the GHG impacts of the proposed
Project are well above any established significance thresholds for analysis in an EIS. The federal
government and state of Wisconsin have policies in place to reduce GHG emissions in the coming
decades.’® DNR must analyze the proposed Project’s consistency with these and any other
applicable climate policies. The impacts and considerations listed above are not exhaustive, but
merely illustrative of the type of analysis DNR is required to perform in its environmental analysis
of the GHG impacts of the proposed Project. A more thorough discussion of relevant GHG impacts
is provided in Dr. Pless’ attached memorandum.

ii. DNR’s WEPA review must consider intergenerational equity

The failure to detail the climate effects of the proposed Project violates WEPA’s provisions that
require due consideration to the interests of younger and future generations. WEPA holds the
state government responsible for “fulfill[ing] the social, economic, and other requirements of
present and future generations.”'* WEPA imposes a continuing intergenerational responsibility

1% Memorandum from Petra Pless to Rob Lee, supra note 190.

197 Id. at tbl. 2.

198 See e.g., FACT SHEET: President Biden Sets 2030 Greenhouse Gas Pollution Reduction Target Aimed at Creating
Good-Paying Union Jobs and Securing U.S. Leadership on Clean Energy Technologies, WHITE HOUSE (Apr. 22, 2021)
https://www.whitehouse.gov/briefing-room/statements-releases/2021/04/22/fact-sheet-president-biden-sets-
2030-greenhouse-gas-pollution-reduction-target-aimed-at-creating-good-paying-union-jobs-and-securing-u-s-
leadership-on-clean-energy-technologies/ (President Biden announced target for the United States to achieve a
50-52 percent reduction from 2005 levels in economy-wide net greenhouse gas pollution in 2030); Relating to
Clean Energy in Wisconsin, 764A3 Wis. Admin. Reg. Exec. Order No. 38 (Aug. 16, 2019), available at
https://evers.wi.gov/Documents/E0%20038%20Clean%20Energy.pdf (directing state officials to “achieve a goal of
ensuring all electricity consumed within the State Wisconsin is 100 percent carbon-free by 2050[,]” and “ensure
the State of Wisconsin is fulfilling the carbon reduction goals of the 2015 Paris Climate Accord.”).

1991971 Wisconsin Act 274 § 1 (cited by Wis. Stat. § 1.11(1)) (emphasis added).
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to “fulfill the responsibilities of each generation as trustee of the environment for succeeding
generations” so “that each person . . . enjoy[s] a healthful environment.”2%

To those ends, the DNR’s WEPA review must consider the indirect and cumulative effects of the
proposed Project.?°* Further, the review process must duly weigh “the maintenance and
enhancement of long-term productivity” against short-term uses of the human environment.2°2
This balancing approach, in turn, reveals whether “any irreversible and irretrievable
commitments of resources” are associated with the proposed action.2%3 Without accounting for
climate effects—using procedures, methods, and tools generally accepted by the scientific and
economic community—DNR will be unable to rely on the EIS to take a hard look to the Project’s
indirect and cumulative effects, the benefits of short-term uses, and the costs associated with
climate change that will impact future generations and its relationship with the human
environment and natural resources.

Acting as trustee to younger and future generations and fulfilling WEPA’s mandates require DNR
take a hard look at the social cost of GHG emissions because those emissions will inflict greater
harms in the future as emissions accumulate in the atmosphere and climate and economic
systems become increasingly stressed.?%* A study found that “[t]he life of every child born today
will be profoundly affected by climate change. Without accelerated intervention, this new era
will come to define the health of people at every stage of their lives.”?% Further, the Fourth
National Climate Assessment—a scientific report conducted pursuant to the Global Change
Research Act of 1990—estimates that climate change will lead to increased temperatures and
precipitation that will reduce agricultural productivity, erode soils, contribute to poor air quality,
and overall worsening of economic conditions in the Midwest.?%® Thus, the scientific report
concludes that “[f]uture risks from climate change depend primarily on decisions made today.” 2%’

Pursuant to Wis. Stat. §§ 1.11(2)(c)(1), (4), and (5), DNR’s EIS must quantify the GHG emissions
from construction and operation and from foreseeable upstream, mid-stream, and downstream
activities. Detailed estimates of the GHG emissions of these activities are provided in Dr. Pless’

200 ld

201 Wis, Stat. § 1.11(2)(c)(1); Wis. Admin. Code NR § 150.03(9).

202 \Wis, Stat. § 1.11(2)(c)(4).

203 \Wis, Stat. § 1.11(2)(c)(5).

204 J.S. INTERAGENCY WORKING GROUP ON SOCIAL COST OF GREENHOUSE GASES, TECHNICAL SUPPORT DOCUMENT: SOCIAL COST OF
CARBON, METHANE, AND NITROUS OXIDE INTERIM ESTIMATES UNDER EXECUTIVE ORDER 13990 tbls. ES-1, ES-2, ES-3 (Feb. 2021)
https://www.whitehouse.gov/wp-
content/uploads/2021/02/TechnicalSupportDocument_SocialCostofCarbonMethaneNitrousOxide.pdf.

205 Nick Watts et al., The 2019 Report of The Lancet Countdown on Health and Climate Change: Ensuring that the
Health of a Child Born Today is not Defined by a Changing Climate, THE LANCET (Nov. 13, 2019),
https://doi.org/10.1016/50140-6736(19)32596-6.

206 The Fourth National Climate Assessment, Volume Il, Chapter 21: Midwest, U.S. GLOBAL CHANGE RESEARCH PROGRAM
(2018), https://doi.org/10.7930/NCA4.2018.CH21.

207 |J.S. GLOBAL CHANGE RESEARCH PROGRAM, THE FOURTH NATIONAL CLIMATE ASSESSMENT, VOLUME Il 26 (2018),
https://nca2018.globalchange.gov/downloads/NCA4 2018 FullReport.pdf.
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report attached to this letter.??® Additionally, the EIS must monetize the social cost of the
emissions through the Social Cost of Carbon (“SCC”) protocol to translate the future harm into
current monetary value.??® Otherwise, the DNR would rely on an inadequate cost that gives very
little weight to younger and future generations’ welfare, contrary to WEPA. A detailed discussion
on the adequate use of SCC protocol is provided in Dr. Pless’ report attached to this letter.?1°

In sum, without an adequate climate effects analyses—properly quantifying the GHG emissions
associated with the Project and adequately monetizing the cost of such emissions—the DNR is
unable to take a “hard look” at the climate effects of the Project. A revised EIS must contain this
information to satisfy WEPA's intergenerational equity requirements.

iii. Oil spills

The DEIS fails to account for the environmental impacts of oil spills. As noted, Enbridge has not
submitted baseline hydrology data sufficient to characterize the impacts to wetlands affected by
the Project. Likewise, the lack of baseline hydrology data and geomorphology means that the
DEIS does not adequately account for possible impacts of a worst-case spill or any spill of product
from the pipeline once it is operational.?!* The DEIS fails to include full fate and transport analysis
of any possible spill.

The only discussion of the impacts from an oil spill occurs in one section of the DEIS.?*? It
minimizes the risk of spill to Lake Superior and ignores the possibility of a spill reaching Lake
Michigan, by stating "[w]hile it could be possible for spilled oil to reach Lake Superior, it is unlikely
that a large volume of oil would reach this area since much would become trapped in sediments
and vegetation at the river bottom, along stream and riverbanks, and in wetlands before reaching
this far downstream.”?3 This statement ignores likely impacts.?** In general, the spill analysis is
“too general to characterize the potential damage from a spill.”2*> The liquid plume dispersion
modeling appears not to include time-of-travel studies to predict impacts on a river or at stream
crossings or acknowledge that these risks have increased because of an increased likelihood of

208 Memorandum from Petra Pless to Rob Lee, supra note 190, at 38-55.

205 Moritz Drupp et al., Discounting Disentangled: An Expert Survey on the Determinants of the Long-term Social
Discount Rate, CENTRE FOR CLIMATE CHANGE ECON. & PoLicy Working Paper No. 195, GRANTHAM RESEARCH INST. ON CLIMATE
CHANGE & THE ENV'T, Working Paper No. 172 (May 2015), http://piketty.pse.ens.fr/files/DruppFreeman2015.pdf
(2015 study based on expert surveys of 197 economists on the determinants of the long-term social discount rate
recommended using a rate at 2.25%, but in any event, a maximum rate of 3%).

210 Memorandum from Petra Pless to Rob Lee, supra note 190, at 56—63.

211 See also Letter from Ann McCammon-Soltis, Div. of Intergovernmental Affairs Dir., Great Lakes Indian Fish &
Wildlife Comm’n, to Dave Siebert, Div. Admin., WDNR Div. of External Services on Adequacy of the Line 5 Reroute
Draft Environmental Impact Statement (DEIS) for Release to the Public to DNR (Dec. 10, 2021), available at
https://widnr.widen.net/s/pvivdmdjpz/el5 glifwc prelimcomments deis dec2021.

212 DEIS, supra note 1, at 272-307.

23 Id, at 272.

214 See ALMENDINGER ENVIRONMENTAL MEMO., supra note 11, at 8.

215 See id. at 4-5.
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larger, flood-magnitude flows due to climate change.?'® This is particularly problematic because
the risk of a rupture is highest during storm flows and many pipeline ruptures have occurred at
stream crossings during floods.?” A proper analysis must be performed that appropriately
accounts for increased flood flows and performs accurate time-of-travel studies.

In addition, without baseline hydrological monitoring of wetlands, DNR cannot predict impacts
of an oil spill to those wetlands.?'® DNR must correct its faulty assumption that most petroleum
impacts on groundwater travel no further than 1200 feet and properly model those impacts.?
As DNR acknowledges in the DEIS, the OILMAPLand spill modelling used to evaluate impacts to
High Consequence Areas “does not account for subsurface releases.”??°

DNR must also ensure that its WEPA analysis considers the risk of pipeline leaks, including those
that may not be detected by the leak-detection systems proposed by Enbridge. Here, Enbridge
proposes to rely on a computational pipeline monitoring (“CPM”) system to detect abnormal
operating conditions in the pipeline that could indicate possible releases.??! However, a 2012
PHMSA study found that in 80% of incidents where a CPM system was used, it was not that
system, but often visual detection that uncovered a leak.???> Here, where a pipeline is largely
underground, visual identification cannot be used to detect leaks and cannot make up for
deficiencies in a CPM system, including the real possibility of human error.??® Despite this,
Enbridge predicts that response time would typically be 10 minutes or less.??* DNR must
appropriately consider the risks of leaks and spills rather than rely on Enbridge's unrealistic
prediction. Based on these PHMSA reports, DNR must evaluate the environmental effects of an
undetected seep or pinhole leak that can have a significant impact on the environment—
including analyzing the possible impacts of a worst-case discharge or the maximum amount of oil
that might be spilled before a leak is detected and stopped. This analysis must include impacts to
areas of high consequence like drinking water supplies, ecologically sensitive areas, and

216 ld

217 |d, at 6-7.

218 ld

219 d, at 7.

220 See Enbridge response to DNR Information Request of Oct. 29, 2021 at 4 (Nov. 4, 2021), available at
https://widnr.widen.net/s/bxs66fgxsb/1 15wsr-data-request-question-responses 20211104.

221 ENBRIDGE EIR, supra note 29, at p. 58 § 4.8.3.

222 J,S. DEPT. OF TRANSP., PIPELINE AND HAZARDOUS MATERIAL SAFETY ADMIN., FINAL REPORT LEAK DETECTION STUDY at 2-10
to -11 (Dec. 10, 2012), https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/docs/technical-
resources/pipeline/16691/leak-detection-study.pdf.

223 See U.S. DEPT. OF TRANSP., PIPELINE AND HAZARDOUS MATERIALS SAFETY ADMIN., POST-HEARING DECISION CONFIRMING
CORRECTIVE ACTION ORDER, BELLE FOURCHE PIPELINE CO. 5 (Mar. 24, 2017),
https://primis.phmsa.dot.gov/comm/reports/enforce/documents/520165013H/520165013H HQ%20Post%20Hea
ring%20Decision%20Confirming%20CAQ 03242017.pdf (describing an incident where a buried pipeline leak was
not detected even though the leak detection system registered an imbalance).

224 See Enbridge’s Response to DNR Requests for Information of Feb. 1, 2021 at 56 (Mar. 2, 2021), available at
https://widnr.widen.net/s/dsbs8hgsm2/I5wsrp-information-response-to-wdnr-20210302.
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waterways and wetlands including trout streams and wild rice areas.??® This evaluation must also
acknowledge the specific risks of undetected spills during winter and quantify the additional time
and environmental impacts based on slip and fall risks and other factors that make winter spills
more difficult to respond to.

Furthermore, DNR’s evaluation must be based on Enbridge’s specific safety record. As discussed
elsewhere and in other comments, Enbridge pipelines have had numerous spills over the years,
including since the catastrophic Kalamazoo spill forced them to adopt additional protocols. DNR
must take into account Enbridge’s specific safety record in evaluating environmental impacts.?2°

Finally, the spill analysis should also include the risk of a spill from Line 5 into Lake Michigan from
the pipeline across the Straits of Mackinac (the “Straits”). The new Line 5 Segment Project in
Wisconsin, if approved, will allow the continued operation of Line 5 across the Straits. Therefore,
the operational concerns from continued operation of Line 5 along its full length must be
considered in the DEIS. That consideration includes the possibility of an oil spill in Lake Michigan
from a rupture in the Straits and all the environmental effects that flow from that spill as part of
a cumulative impacts analysis.

Without those corrections and critical analyses, the DEIS’s oil spill analysis is insufficient and does
not fulfill DNR’s duties under WEPA to examine the full effects of the proposed project, including

direct, indirect, and cumulative effects.

iv. HDD, drilling fluid loss, and frac-outs

DNR’s WEPA review must consider the impacts associated with HDD, and particularly those
stemming from drilling fluid loss. HDD requires the injection of drilling fluid, comprised of water,
bentonite clay, and often undisclosed additives, into the drill hole in order to keep the drill bit

225 Since DNR published its DEIS, PHMSA issued a new regulation, effective Feb. 25, 2022, designating the Great
Lakes and coastal beaches as “unusually sensitive areas” and extending more stringent pipeline integrity
management program requirements to those areas. See Pipeline Safety: Unusually Sensitive Areas for the Great
Lakes, Costal Beaches, and Certain Costal Waters, 86 Fed. Reg. 73,173, 73,181 (Dec. 27, 2021) (explaining that
“operators need to consider the terrain around the pipeline and natural forces inherent in the area, including tidal
forces, meteorological conditions, and flood zones, when determining which pipeline segments could affect a[ high
consequence areal”). Anticipated, federal rulemakings will strengthen oil and gas detection requirements including
minimum rupture detection standards. A list of these upcoming rulemakings can be found at
https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/2022-
03/3.8.22%20PIPES%20Act%20Website%20Chart.pdf.

226 EPA Region 5 demanded payment from Enbridge of over $6 million in stipulated penalties in May 2020 for
several failures to comply with deadlines to repair or address safety issues including a failure to evaluate “shallow
dents” in pipelines in the Lakehead Pipeline System which includes Line 5. See Letter from Matthew Russo,
Assistant Reg. Counsel, U.S. EPA, to David Coburn and William Hassler, Steptoe & Johnson (May 8, 2020), available
at https://www.epa.gov/sites/default/files/2020-

06/documents/enbr_stipulated penalties demand letter sets 2 and 3 5.8.20.pdf.

43


https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/2022-03/3.8.22%20PIPES%20Act%20Website%20Chart.pdf
https://www.phmsa.dot.gov/sites/phmsa.dot.gov/files/2022-03/3.8.22%20PIPES%20Act%20Website%20Chart.pdf
https://www.epa.gov/sites/default/files/2020-06/documents/enbr_stipulated_penalties_demand_letter_sets_2_and_3_5.8.20.pdf
https://www.epa.gov/sites/default/files/2020-06/documents/enbr_stipulated_penalties_demand_letter_sets_2_and_3_5.8.20.pdf

cool and lubricated.??” The drilling fluid then pressurizes and functions to carry soil and rock
cuttings from the hole back to the surface into containment pits.2?® Not all drilling fluid makes it
back to the surface, however, and some geologic formations are more susceptible to drilling fluid
loss than others.??° For example, drilling fluid can escape along fractures in the overburden or
through permeable layers and even reach the surface or stream channels. And when the drilling
fluid pressure exceeds the strength of the surrounding geology, hydraulic fracturing, also known
as frac-outs, occurs, resulting in larger volumes of drilling fluid loss up to tens of thousands of
gallons.

Drilling fluid loss is often characterized as an “inadvertent release”, but that is a misnomer.
Indeed, drilling fluid loss is a calculated result of the HDD process by design. Literature from the
American Petroleum Institute, which develops industry standards incorporated into PHMSA
pipeline safety regulations, indicates that, by employing industry best practices, drilling fluid loss
cannot be prevented, only reduced, and the risk of frac-outs can only be lowered but not
eliminated.?%°

Another source produced by a drilling service recognizes that frac-outs are a common occurrence
when engaging in HDD. It notes that while impacts associated with an individual frac-out are
typically minor, “[t]he seriousness of a frac-out depends on where it occurs. If the frac-out occurs
in an environmentally or culturally sensitive area (which you are generally trying to avoid by using
HDD), there is reason for concern.”?3!

The frequency of frac-outs is evidenced by the recent construction of Line 3 in northern
Minnesota, where frac-outs occurred at 19 stream and wetland crossings and at 12 of the
crossings, drilling fluid reached the waterway.?32 Another study of four pipeline construction
projects indicates that there were upwards of 100 frac-outs per project.?33 During construction
of the Rover Pipeline, “an estimated two million of gallons of drilling fluid contaminated with
diesel fuel were spilled into a pristine, protected wetland and covered in up to 13 inches of drilling
mud.” 234

227 AM. PETROLEUM INST., PIPELINES: A CRUCIAL PIECE OF MODERN INFRASTRUCTURE

3, available at https://www.api.org/-/media/APIWebsite/oil-and-natural-
gas/primers/Horizontal%20Directional%20Drilling%20HDD%200perations%20White%20Paper.pdf?la=en&hash=87
ECB03D2D25B28DE401D6A23DA1C74D387339A7.

228 /d

229 Id, at 10.

230 /d

231 CHARLES STOCKTON, STOCKTON DRILLING SERVS., TECHNICAL GUIDE: INFORMATION AND ADVICE FOR THE SUCCESSFUL PLANNING
AND EXECUTION OF HORIZONTAL DIRECTIONAL DRILLING WORKS 14 (Aug. 2017), available at
http://stocktondrillingservices.com/wp-content/uploads/2017/08/Stockton-HDD-ebook-4-1.pdf.

232 ALMENDINGER ENVIRONMENTAL MEMO., supra note 11, at 6.

233 MIEGAN BETCHER ET AL., PIPELINE IMPACTS TO WATER QUALITY (Aug. 21, 2019) available at https://www.tu.org/wp-
content/uploads/2019/10/Pipeline-Water-Quality-Impacts-FINAL-8-21-2019.pdf.

234 ld
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When drilling fluid reaches surface waters, including wetlands, it can kill vegetation and imperil
aquatic life.?> Even though “[t]he drilling fluid itself may not be toxic . . . fine particles can
smother plants and animals, particularly in an aquatic environment.” 23 Frac-outs can also result
in damage to infrastructure, causing nearby roads to rise and water pipelines to fail “as the frac-
out washe[s] away the bedding sand.”?*’

All pipeline construction activities, including HDD, can also result in the breach of artesian
aquifers like those present in the Project area. In March 2022, the Minnesota DNR announced
that it had completed an investigation into three large artesian aquifer breaches during the
construction of Enbridge’s Line 3 project.?3® Across the three sites, Enbridge caused the
uncontrolled discharge of more than 250 million gallons of groundwater.?3° The Minnesota DNR
will assess the potential for additional aquifer breaches once the ground thaws.?*° Independent
investigators have alleged that there are at least six additional breaches.?*! Furthermore, the
remediation plans implemented by Enbridge after these breaches have been extremely intrusive,
leaving a large permanent footprint on the landscape and permanently changing sensitive
subsurface flow systems.

According to the Minnesota DNR’s investigations so far, “[a]ll three aquifer punctures involved
sheet piling to stabilize trenches for the pipe,” where Enbridge had driven pilings into shallow
aquifers.?*2 Enbridge also frequently uses sheet pilings to stabilize “temporary” construction
roads and bridges. When added to the other well-documented long-term or permanent
degradation from roads (e.g., soil compaction, species change), it becomes clear that roads
(including the entire construction right of way) must be evaluated considering permanent change
to the landscape and its hydrologic function.

As noted above, Enbridge has failed to provide DNR with data on the locations of artesian
aquifers, making similar ruptures and impacts to the hydrology of streams and wetlands very
possible. Enbridge has also failed to identify where it will use sheet pilings and what geotechnical
investigations and monitoring it will conduct at each site before sheet piling is approved for use.

235 ld

236 STOCKTON, supra note 231, at 14.

237 /d

238 Minnesota DNR, Minnesota Department of Natural Resources Update on Line 3 Aquifer Breach Investigation
and Enforcement (Mar. 21, 2022), available at https://files.dnr.state.mn.us/features/line3/dnr-update-line-3-
aquifer-breach-investigation-and-enforcement-3-21-22.pdf (on file with author).
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241 Jennifer Bjorhus, In the Courtroom and the Skies, Tribe Carries on its Challenge of the Line 3 Pipeline, STAR
TRIBUNE (Apr. 11, 2022), available at https://www.msn.com/en-us/news/us/in-the-courtroom-and-the-skies-tribe-
carries-on-its-challenge-of-the-line-3-pipeline/ar-AAWS5Igm.

242 Jennifer Bjorhus, Enbridge Crews Punctured Three Aquifers During Line 3 Oil Pipeline Construction, DNR says,
STAR TRIBUNE (Mar. 21, 2022), available at https.//www.startribune.com/enbridge-crews-punctured-three-aquifers-
during-line-3-oil-pipeline-construction-dnr-says/600158140/.
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According to Wetland and Waterbody Crossing Table, Enbridge proposes to cross up to 149
wetlands and waterways using HDD. DNR’s review must account for the inevitability of frac-outs
and associated direct, secondary, and cumulative adverse environmental impacts, especially
potential impacts to sensitive resources HDD are designed to avoid.

v. The DEIS review must adequately address issues related to sexual and physical
violence, human trafficking, and drug trafficking including how this violence
particularly affects Indigenous communities

The DEIS must fully address the health, social, cultural, and economic harms to Indigenous
women, children, Two-Spirit people, and their relatives that will result from the proposed Project.
Research has demonstrated a relationship between the influx of the predominantly male workers
brought in to construct oil pipelines and increases in sexual and physical violence, human
trafficking against Indigenous communities in general and Indigenous women, children, and Two-
Spirit people in particular. These negative impacts of extractive industries and pipeline projects
contribute to what the federal government understands to be “crisis” levels of gender-based
violence against Indigenous women and other Native people.?** While the DEIS does provide
some information about Missing and Murdered Indigenous Women (“MMIW”), its treatment of
this topic is superficial and not appropriately integrated into the statement’s text and analyses.?**

Examples of the DEIS failing to meaningfully include consideration of MMIW in its analyses
include, for example, Section 6.6, dealing with public health and safety during construction. This
section does not consider MMIW despite the fact that violence against Indigenous women and
others is a significant health and safety concern.?*> Similarly, in various sections of the DEIS DNR
considers a number of speculative economic benefits of the Project, but the DEIS does not
attempt to quantify the economic harm associated with a potential increase in MMIW, drug use,
or other violence.?*® Certainly, these harms cannot and should not be reduced to economic
terms, but exemplifies the need for the DEIS to look at the impact of MMIW in a more
comprehensive manner.

Furthermore, passages of the DEIS that impliedly minimize concerns related to MMIW and the
Project are inadequate in their analysis. For instance, the DEIS cites Enbridge's statement that
many Line 5 workers will be hired from the local area as a reason harm associated with the influx
of temporary male workers may be less of a concern. Yet, other sections of the DEIS state the
proportion of local versus transient workers is unknown.?*’

243 U.S. Gen. Accounting Office, GAO-22-104045, Missing or Murdered Indigenous Women: New Efforts Are
Underway but Opportunities Exist to Improve the Federal Response 1 (2021) available at
https://www.gao.gov/products/gao-22-104045.

244 DEIS, supra note 1, at 311-12.

25 |d, at 149.

246 See INST. FOR WOMEN'S PoLicY RESEARCH, THE ECONOMIC COST OF INTIMATE PARTNER VIOLENCE, SEXUAL ASSAULT, AND
STALKING FACT SHEET (2017), https://iwpr.org/wp-content/uploads/2020/10/B367 Economic-Impacts-of-IPV-

08.14.17.pdf.
247 DEIS, supra note 1, at 229.
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The DEIS also ventures that MMIW will be less of a concern for Line 5 construction in comparison
to issues associated with the Bakken oil fields because the Line 5 Project will involve fewer
workers and is smaller in scale. Instead, the EIS should cite and consider data about MMIW and
related harms from other pipeline projects.?

Although the DEIS mentions Enbridge’s planned “Human Trafficking Awareness and Prevention
Program” as a mitigating factor, the DEIS neither cites nor discusses any information about the
use or effectiveness of Enbridge’s efforts in the Line 3 context. Enbridge’s programs are relevant
only to the extent they have an actual positive impact. Sadly, as the DEIS notes, four Line 3
contractors were arrested for sex trafficking last year in two separate stings. 2*° This fact calls the
effectiveness of Enbridge’s prevention programs into doubt.

Lastly, DNR’s discussion of MMIW lacks the appropriate historical context on the issue of non-
Native men’s violence against Indigenous women. MMIW is a predominant concern both
because of the extraordinarily high rates of violence Indigenous women and communities
experience, compared to other populations, and because violence against Indigenous women is
a continuation of patterns of violence affecting Indigenous people and communities. The EIS
must locate MMIW within the context of colonialism to describe the nature and meaning of this
impact of the project accurately and fully.

E. Local Permitting

The DEIS must include a list of known state, federal, tribal, and local approvals required for the
proposed Project,?*° but the DEIS only identifies “road-use or burning permits” as local approvals
that Enbridge will need to obtain to construct the Project.?>! This is almost assuredly due to
Enbridge’s misstatement of the applicable law regarding preemption of local pipeline regulation
by the federal Pipeline Safety Act (PSA).2>? Although the PSA does include an express preemption
provision, which prohibits states and local governments from establishing their own pipeline
safety standards,>® local governments in Wisconsin have considerably more authority to
regulate pipeline construction than Enbridge suggests, even where safety may be implicated.

Wisconsin courts have only had the opportunity to interpret the PSA’s preemption clause in the
context of road use agreements,?®* but that does not mean all other local regulation is
preempted. Federal courts have found that local regulations are only preempted when they

248 See, e.g., Hilary Beaumont, Sexual Violence Along Pipeline Route Follows Indigenous Women's Warnings, THE
GUARDIAN (June 4, 2021), https://www.theguardian.com/us-news/2021/jun/04/minnesota-pipeline-line-3-sexual-
women-violence.

243 DEIS, supra note 1, at 312.

250 Wis. Admin. Code NR § 150.30(2)(c).

251 DEIS, supra note 1, at 19.

252 /d'

25349 U.S.C. § 60104(c).

254 Enbridge Energy v. Town of Lima, No. 13-cv-187-bbc, 2013 WL 12109106, at *4 (W.D. Wis. Apr. 4, 2013).
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constitute a “safety standard” as that term is used in the PSA.2>° To be a “safety standard” local
regulations must have a “direct and substantial” impact on interstate pipeline safety and thereby
undermine Congress’ preemptive intent.?>® In Texas Midstream Gas Services, LLC v. City of Grand
Prairie, the United States Court of Appeals for the Fifth Circuit upheld local requirements for a
pipeline compressor station that included a setback, security fence, noise reducing building, and
other aesthetic standards because those requirements only had an incidental impact on pipeline
safety.?’ Likewise, in Washington Gas Light Co. v. Prince George’s County Council, the Fourth
Circuit upheld a county zoning ordinance designed to promote residential and recreational
development because, “[e]ven assuming safety concerns played some part,” such concerns were
“merely incidental.”?°8

This framework allows local regulations with an incidental impact on safety to coexist with the
PSA, consistent with Wisconsin caselaw, since, while the DEIS correctly notes that a purpose of
road use agreements “is protecting local governments from incurring costs to repair damages to
roads that may occur during [construction]”, another purpose is to make sure the roads are safe
to travel.

Local governments thus have the authority to exercise their police power and regulate pipelines
through non-safety standards. In Portland Pipe Line Corp. v. City of South Portland, the court even
pointed out that “[u]nder their police power, states and localities retain their ability to prohibit
pipelines altogether in certain locations.”?>® There, a federal district court found that a city
ordinance prohibiting the loading of crude oil onto tankers in the city harbor was not a safety
standard in part because the PSA did not “preempt state and local authority to prescribe the
location or routing of a pipeline facility.”?%° And in both Texas Midstream and Washington Gas
Light Co., the local governments involved successfully exercised their zoning authority to regulate
the location and routing of a pipeline or pipeline facility.?%?

DNR and Enbridge need to consult with the 10 local governments whose jurisdictions the Project
will cross to further determine the applicability of local approvals with a proper understanding
of the PSA preemption framework in mind. We also note that the only road use agreement listed

255 See, e.g., Washington Light Co. v. Prince George’s County Council, 711 F.3d 412, 420 (4t Cir. 2013) (citing
Tenneco Inc. v. Pub. Serv. Comm’n of W. Va., 489 F.2d 334, 336 (4t Cir. 1973)); Tex. Midstream Gas Servs., LLC v.
City of Grand Prairie, 608 F.3d 200, 210 (5th Cir. 2010); Enbridge Energy, 2013 WL 12109106, at *4; Portland Pipe
Line Corp. v. City of South Portland, 288 F. Supp. 3d 321, 429 (D. Maine 2017).

256 Tex. Midstream, 608 F.3d at 210.

257 |d, at 211.

258 Washington Gas Light Co., 711 F.3d at 421-22.

253 portland Pipe Line Corp., 288 F. Supp. 3d at 430 (citing Huron Portland Cement Co. v. City of Detroit, 362 U.S.
440, 442 (1960)).

260 |d, at 429-30 (quoting 49 U.S.C. § 60104(e)).

261 Tex. Midstream, 608 F.3d at 211; Washington Gas Light Co., 711 F.3d at 420. The power to enact zoning laws is
a subset of the police powers. Zwiefelhofer v. Town of Cooks Valley, 2012 W1 7, 9 31, 338 Wis. 2d 488, 809 N.W.2d
362.
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in Appendix B, which local governments can require pursuant to Wis. Stat. § 349.16,2%2 seems to
be between Enbridge and Iron County.

262 See also Enbridge Energy v. Town of Lima, No. 13-cv-187-bbc, 2013 WL 12109106, at *3 (W.D. Wis. Apr. 4,
2013).
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MEMORANDUM

To: Midwest Environmental Advocates, Madison, WI

From: James E. Almendinger, PhD

Date: 8 March 2022

Regarding: Review of Draft Environmental Impact Statement: Proposed Enbridge Line 5

Relocation Project, Volume I — Draft EIS and Volume II - Appendices

Qualifications in brief: Dr. James Almendinger earned a PhD in Ecology from the University of
Minnesota in 1988 and has held positions as a post-doc at the University of Lund (Sweden), as research
hydrologist at the U.S. Geological Survey, and as senior scientist and director at the St. Croix
Watershed Research Station. He is currently semi-retired, serving as Adjunct Assistant Professor at
the University of Minnesota in the Department of Earth and Environmental Science and in the Water
Resources Science program. His research topics include groundwater hydrology, wetland hydrology,
groundwater/surface-water interactions, watershed hydrology, paleoecology, and aqueous
geochemistry.

Abstract

Since 1953 Enbridge has operated Line 5 to transport petroleum products across northern
Wisconsin and Michigan. A 2019 lawsuit has required that Enbridge cease operations within the
reservation boundaries of the Bad River Band of Lake Superior Tribe of Chippewa Indians just east
of Ashland, Wisconsin. The proposed pipeline route bypassing the reservation is about 40 miles
long and crosses many streams and wetlands. A draft environmental impact statement (DEIS) has
been prepared to help inform the responsible government agencies in deciding whether to grant
permits for these crossings. The purpose of this memo is to review the adequacy of the DEIS in
assessing the hydrologic impacts due to these crossings.

The current DEIS is incomplete or insufficient in several important issues:

» There is no plan for pre- or post-construction monitoring of streams and wetlands. Before-and-
after monitoring data are required to quantify and mitigate impacts.

e Stream crossings will produce significant temporary impacts from site erosion and “frac-outs”
(spills of drilling mud). These impacts can become persistent if stream banks are not properly
restored.

* Wetland crossings will have persistent long-term impacts because of irreversible changes in
wetland hydrology, soils, and geochemistry. Altered wetland soils can generate excess nutrients
and greenhouse gases, as well as sulfate, which can increase mercury toxicity and harm wild rice.
These impacts will be transported downstream because of hydrologic connectivity between
wetlands and downstream waters.

almendinger
environmental



* The impacts due to the spill of toxic petroleum products has been given little attention in the DEIS.
At stream crossings, the DEIS failed to consider future flood flows, which are the critical conditions
under which streambank erosion and catastrophic pipeline ruptures are likely to occur. The high
velocities of these expected floods will rapidly transport petroleum spills downstream, likely all the
way to Lake Superior, where the DEIS dismisses any significant impact.

» The DEIS dismisses oil spills in wetlands as being of limited spatial and temporal extent — and yet
without more monitoring data, we cannot know the direction of oil-plume migration in the
subsurface. Once an aquifer is contaminated, toxic plumes can migrate for long distances over long
periods of time. The DEIS does not address this problem in a meaningful way.

In short, we find the DEIS heavily skewed toward discussing the temporary impacts due to pipeline
construction, and wholly inadequate in addressing the long-term threats from pipeline
construction, operation, and spills. Much more information about the aquatic resources to be
impacted needs to be compiled before meaningful permit decisions can be made by the attendant
government agencies.

Introduction

The importance of water to ecosystem function is unquestionable. Water is a principal vector of
nutrient delivery to organisms and the recycling of waste from organisms, processes that allow
ecosystems to be self-sustaining in perpetuity. Water can be thought of as the lifeblood of the
ecosystems upon which all life depends, including people. We perturb the hydrologic function of
ecosystems at our peril. Pipeline construction and operation are activities that threaten ecosystem
hydrologic function.

Since 1953 Enbridge has operated the 30-inch Line 5 pipeline across northern Wisconsin and
Michigan to transport petroleum products from sources in the northern Great Plains of Canada and
the USA to refineries in Michigan, Ohio, and Ontario (WDNR and TRC 2021). Line 5 currently
crosses about 12 miles of reservation lands of the Bad River Band of Lake Superior Tribe of
Chippewa Indians (Bad River Band). The easements to allow operation of Line 5 on tribal lands
expired in 2003, and after many years of discussion between the tribe and Enbridge, the tribe
decided to deny renewal of the easements. A 2019 lawsuit requires that operation of the pipeline
on the reservation cease and it be removed. Consequently, Enbridge is seeking to re-route the
pipeline to the south around the boundary of the reservation. The proposed route is about 40 miles
long and would require many stream and wetland crossings. The magnitude of this project
(Proposed Enbridge Line 5 Relocation Project) requires an environmental impact statement to
assess whether the project can be completed and operated within guidelines to minimize any
environmental impact. To this end, the Wisconsin Department of Natural Resources (WDNR) and
TRC Environmental Corporation (as hired by Enbridge) have created the Draft Environmental
Impact Statement (DEIS) that is the subject of this memo. One purpose of the DEIS is to compile all
the available information about the potential impacts of the proposed project so that the WDNR can
make an informed decision about whether to issue permits to Enbridge to allow the pipeline to
cross the many streams and wetlands along the proposed route.

The impacts of pipeline installation include impacts due to construction, impacts due to operation
(the physical presence of the pipeline), and impacts due to spills. Construction activities can harm
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aquatic biota by delivering large sediment loads to streams (Betcher et al. 2019; Lévesque and
Dubé 2007). The simple presence of a pipeline can permanently alter wetlands by removal of
woody vegetation and alteration of soil densities and wetland hydrology (Olson and Doherty 2012;
Boelter and Close 1974). And, without question, oil spills are incredibly toxic to all forms of aquatic
life (Dupuis and Ucan-Marin 2015). During the operation of Line 5, over 1 million gallons of
petroleum has been spilled over 29 separate events (Sierra Club 2019). We must conclude that
spills will continue into the future. Pipeline construction and oil-spill impacts must further be
evaluated in terms of their short-term and long-term impacts, and in terms of their cumulative
impacts that not only add to existing environmental degradation but exacerbate it. For example,
the climate change caused by fossil fuels carried by pipelines has created larger storm and flooding
events that make pipeline failures and spills all the more likely.

Purpose and Scope

The purpose of this memo is to review this DEIS and assess whether it appropriately addresses, and
avoids or mitigates, impacts to the hydrologic function of the aquatic resources that the proposed
pipeline intersects. To this end, this memo examines plans in the DEIS to address hydrologic
monitoring, stream crossings, wetland crossings, oil spills, and cumulative impacts.

Issues of Concern

Pre- and Post-Construction Hydrologic Monitoring and Characterization
Environmental impacts cannot be quantitatively assessed without before/after analyses, and, in
some cases, identification of control sites (Lévesque and Dubé 2007). In other projects, streams
have been monitored both pre- and post-construction downstream of pipeline crossings for stage,
flow, temperature, specific conductance, pH, dissolved oxygen, and turbidity (USGS 2017).
Turbidity is of particular importance, given the sensitivity of aquatic life to suspended solids from
pipeline construction and streambank erosion. For all the stream crossings where erosion is likely
to occur, as identified in the DEIS, such monitoring stations should be established and operated at
least one year in advance of construction.

In trying to guard against and mitigate oil spills, one key piece of information is the direction and
velocity of water flow, which will in turn influence the direction and velocity of a toxic plume
resulting from a spill. In the case of streams, the direction of the flow will be obviously
downstream, and its velocity should be assumed to be at large flood flows (e.g., the 500-yr 24-hr
flow), because those are the conditions where pipeline failure is most likely. However, in a wetland
the flow direction of a toxic plume may not be obvious, because it depends on whether the wetland
discharges or recharges water relative to the adjacent groundwater system. Hence all wetlands
that are crossed by the pipeline need to be assessed for (a) flow direction at the surface, through
the uppermost vegetated surface layer of the wetland (sometimes called the “active layer”), and (b)
seepage direction relative to the adjacent groundwater system. The seepage direction critically
determines whether a toxic plume will migrate up toward the surface and flow towards a surficial
outlet from the wetland (if there is one), or whether the plume migrates down and laterally into the
pores of the adjacent groundwater system. Seepage direction is almost certainly unknown for most
of the wetlands crossed by the proposed project and needs to be determined with an array of
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paired piezometers (one screened at the water table and another screened about 1.5 to 3 m below
the water table).

A better characterization of wetland hydrology is also essential for avoiding major problems during
pipeline construction. During the construction of Line 3 in Minnesota, a clay layer under a wetland
was breached, and artesian flow created a flood of water gushing from the site, delivering large
amounts of turbid water to nearby receiving waters (Bjorhus and staff 2021). Had wetland
hydrology been monitored and characterized before construction, then this problem could have
been avoided.

In short, both stream flow, water quality, and wetland hydrology need to be better characterized
prior to pipeline construction. The DEIS fails to consider any substantive monitoring and aquatic
resource characterization beyond what was available in existing data sets. Existing data sets are
simply inadequate to evaluate environmental impacts, which require before/after analyses
specifically for impacted sites.

Stream Crossings
Here we focus on temporary and persistent impacts at stream crossings, excluding spills. Impact
from spills will be discussed in a separate section.

Temporary Impacts

The temporary impacts due to pipeline installation center around construction practices and the
safeguards put in place to minimize soil erosion and incidental petroleum spills from heavy
equipment. While many of these practices are well established (FERC 2013) and not uniquely
limited to pipeline construction, all are imperfect. It is simply impossible to contain all erosion
during construction, and the resulting suspended solids in the streams will have an impact on
aquatic life (Betcher et al. 2019; Lévesque and Dubé 2007). Stream crossings during pipeline
construction are especially problematic because the consequent erosion is taking place exactly
where it can do the most harm, namely to aquatic life downstream of the crossing. Dewatering the
trench where the pipeline will be laid will result in turbid discharge water well above allowable
standards. This discharge water must be treated before being released to receiving streams.

Horizontal directional drilling (HDD) is a way to avoid surface-soil disturbance at stream crossings,
but it has alternative impacts. Enbridge has identified about 26 stream crossings that are
problematic enough with erosion issues that it plans to install the pipeline under the stream valleys
by using HDD (WDNR and TRC 2021). During the HDD process, a slurry of bentonite clay and
unknown additives are injected under pressure to keep the borehole from collapsing before the
pipe can be emplaced. Unfortunately, the pressurized mud finds the path of least resistance, i.e.,
high permeability layers or fractures in the overburden that were either pre-existing or created by
the pressurized borehole itself. The mud can escape along these fractures and reach the surface,
where it spills out onto the land or into the stream channel. These “frac outs” result in large
quantities of bentonite mud erupting out of ground under pressure from the borehole below. These
mud flows can Kkill vegetation and imperil aquatic life as large pulses of suspended material are
carried downstream (Betcher et al. 2019). Furthermore, the toxicity of the proprietary additives to
the bentonite slurry are simply unknown and undiscussed in the DEIS (WDNR and TRC 2021). We
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emphasize that frac-outs will occur with high likelihood. During the construction of Enbridge Line
3 across Minnesota, 28 frac-outs occurred at 19 stream and wetland crossings. At 12 of the
crossings (63%), drilling fluid reached the waterway (Watch the Line MN 2021).

Persistent Impacts

After the temporary impacts have subsided from construction, persistent impacts from pipeline
stream crossings can occur from continued erosion. Such erosion can persist if streambanks have
not been properly restored and armored, and if stream channel cross-sectional area and
morphology have not been properly restored and appropriately sized. Unfortunately, continued
erosion at pipeline stream crossings results in persistent threats to stream ecology (Castro et al.
2015). As noted earlier, erosion causing high concentrations of suspended solids can harm a wide
spectrum of aquatic life along the food chain, from algae and invertebrate filter feeders to game fish
(Newcombe and Macdonald 1991; Bilotta and Brazier 2008). Persistent impacts due to pipeline
rupture and toxic petroleum spills are the much larger threats to streams and will be discussed in a
later section.

Wetland Crossings
Here we discuss temporary and persistent impacts at wetland crossings, excluding spills, which will
be discussed in a separate section.

Temporary Impacts

As with stream crossings, wetland crossings will cause temporary impacts from turbidity and frac-
outs. Pipeline installation across wetlands will commonly require trench dewatering, and the
disposal of such water well above turbidity standards is problematic. All such water will have to be
treated before being discharged to receiving waters. If HDD is selected as the method to cross a
wetland, frac-outs will kill vegetation and impact downstream waters if the bentonite slurry
reaches the stream network. We recognize that such temporary impacts appear to be accepted as
standard operating procedure for pipeline installation (FERC 2013). Yet these impacts are real and
increase the cumulative impact on wetlands.

Persistent Impacts

Pipeline installation through wetlands can result in serious persistent impacts because of the
physical and chemical characteristics of wetland soils and hydrology. Even decades after pipeline
construction, wetlands may not fully recover their prior ecological function (Moreno-Mateos et al.
2012). These long-term impacts are not isolated to wetlands but propagate to downstream
receiving waters because of hydrologic connectivity (USEPA 2015; Cohen et al. 2016; Rains et al.
2016; Evenson et al. 2018; Leibowitz et al. 2018).

Wetland hydrology can be significantly altered when pipelines block or dam water flow across the
wetland surface or through highly-permeable subsurface layers. Boelter and Close (1974) found
that subsurface drains needed to be installed below a pipeline crossing a forested wetland in order
to not kill (flood) the trees on the upgradient side of the pipeline. Likewise, Canadian researchers
found that pipelines blocked flow across wetlands and suggested that pipelines should be installed
in a direction co-linear with existing flows (Volik et al. 2020; Elmes et al. 2022). Even if the pipeline
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itself does not block flow directly, the adjacent access road has compressed wetland sediments,
causing increased bulk density and reduced hydraulic conductivity that persists over time and
likewise can dam lateral flow through the wetland (Olson and Doherty 2012; McCarter et al. 2020).
The impact of roads in general across the landscape, especially through wetlands, are well known
(Forman and Alexander 1998; Webster et al. 2015), and the access road adjacent to the proposed
pipeline can be a similar barrier to flow.

The impacts of these hydrologic perturbations to wetland ecological function are significant in at
least four ways. First, the impacts can change the dominant vegetation, commonly promoting
woody growth on the drier downgradient side of the pipeline and flooding out tree cover on the
upgradient side. When the vegetation canopy changes, then so do the sub-canopy layers. Second,
desiccation and decomposition of organic soils generate (a) nutrients that cause eutrophication
(Bragazza et al. 2008; Smith, Joye, and Howarth 2006), (b) sulfates that stimulate production of
methylmercury (Coleman Wasik et al. 2015) and harm wild rice (A. Myrbo et al. 2017) in the
wetland and downstream receiving waters, and (c) greenhouse gases (carbon dioxide and
methane) that contribute to climate change (Fenner and Freeman 2011). Third, these impacts are
wide-spread, impacting large areas of wetlands, well beyond the pipeline right-of-way - such is the
nature of flooding in very flat landscapes. And fourth, these impacts are persistent, lasting for
decades after pipeline construction (Olson and Doherty 2012). In short, the hydrologic impacts to
wetlands caused by pipeline emplacement can permanently change the biology and geochemistry
of wetlands and downstream receiving waters over very large areas.

These hydrologic impacts might be minimized by making sure that the pipeline is buried deeply
enough so that it does not block lateral flow through the more permeable layers of wetland
sediment, particularly the uppermost “active layer” that conveys shallow flow. While the two-layer
model of peatland hydrology has been challenged as being too simple (Morris et al. 2011), there is
no doubt that much flow occurs in the near-surface of wetlands through the standing layer of
vegetation (Holden et al. 2008). However, if the pipeline trench is cut too deeply, then there is the
risk of breaching a confining layer of low hydraulic conductivity, either underlying the wetland or in
the form of low-permeability wetland sediments themselves. Once such a layer is breached, it is
likely impossible to completely contain the upwelling groundwater flow, which creates another
source of flooding in the wetland and the need to now manage a new or larger outlet stream from
the wetland. As noted earlier, this very issue arose during the construction of Enbridge Line 3 in
Minnesota, where the breaching of a clay layer under a wetland released large artesian flows.

Even the temporary dewatering of the pipeline trench through a wetland can have persistent
impacts. In particular, dewatering reduces pore pressures in the adjacent sediments, causing
sediment consolidation, which is largely irreversible (McCarter et al. 2020). The desiccation of
organic soils adjacent to the trench can also mobilize nutrients, sulfate, and carbon dioxide as well,
to the degree that decomposition of these soils proceeds during the period of trench dewatering. As
noted above, consolidation of wetland soils has a persistent impact on wetland vegetation and
hydrological function.
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Petroleum Spills from Pipelines

Petroleum spills are the greatest long-term, catastrophic threat to our natural resources that can
result from pipeline installation and operation. Spills are not only incredibly toxic (Dupuis and
Ucan-Marin 2015) - they are also likely to occur. Based on data from 2001-2011, KAI (2012)
concluded “[t]he ‘average’ pipeline therefore has a 57% probability of experiencing a major leak ...
in a ten-year period.”

Yet, despite the likelihood of a toxic spill, the topic was given a generalized, boilerplate treatment in
the DEIS (Section 7 in WDNR and TRC 2021). The information given in Section 7 is interesting
enough but too general to characterize the potential damage from a spill. The WDNR and TRC
(2021) cite Volume II in Appendix C of the DEIS for how spills will be treated, but the spills
discussed there are mostly spills of oil and fuel from construction equipment, not from a
catastrophic pipeline failure. They recognize the threat of bank erosion in exposing and rupturing
pipelines but do not explain how they will address this problem. They discuss spill-response
protocols from private, state, and federal agencies, and note that spill notification must take place
within one hour. We are grateful that these protocols are in place, but even they may be too limited
and too late to prevent damage from a major spill, especially on a flooding river.

Particularly disappointing was the discussion of their “liquid plume dispersion modeling” (Section
7.7 in WDNR and TRC 2021). The parameterization assumptions were not explained, and while the
positions along the line (every 100 m) were noted on the figures, the sizes of modeled spills were
not shown. Surely a plume could be depicted as a polygon showing a directly contaminated area. It
is unclear whether the model depicts oil pooling on the land surface, or three-dimensional plumes
entering the porous media surrounding the pipeline. They recognize that spills can travel
downstream, but apparently did no time-of-travel studies or modeling to predict the speed and
extent of a spill into a river. They acknowledge that spills could reach Lake Superior, but conclude
that Lake Superior is so large that spills would be diluted into insignificance. We could not disagree
more: no matter how large Lake Superior is, a toxic oil spill will still sully localized areas and
degrade sensitive habitat.

The threat of pipeline rupture at stream crossings is particularly acute. Stream crossings are places
where even natural bank erosion can expose a pipeline to weather and mechanical stresses from
streamflow and the loss of supporting sediment. The threat becomes exponentially magnified
during large storm flows, when pipelines can actually float up and be subjected to extraordinary
mechanical stresses (Li et al. 2017). Consequently, many pipeline ruptures occur at stream
crossings during floods, and these spills tend to be very large and catastrophic (Castro et al. 2015).
As climate changes and precipitation patterns shift, flow volumes, flood magnitude, and flood
frequency are all likely to increase (Wuebbles and Hayhoe 2004; Yang et al. 2019), greatly
increasing the chance of channel erosion leading to pipeline exposure and rupture. As flows
increase, bank erosion will increase channel cross-sectional area in order to convey the larger flows
at existing gradients (Schottler et al. 2014). Enbridge’s stream crossing plans must allow for a 10-
20% increase in bank erosion from these larger flows due to climate change.

Further, because pipeline failures are most likely to occur under flood flows, Enbridge must account
for likely maximum floods under future climate and estimate travel-times under those much larger
flood velocities. The DEIS indicates that calculations of flow velocities will be based on current
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mean annual flows (WDNR and TRC 2021, p. 271). These flow velocities are entirely inadequate
because not only are they not flood flows, they are not based on expected flood flows under a
wetter future climate. At the very least we suggest that the 500-year 24-hour event be determined
for each stream crossing. We suggest that under these conditions, catastrophic pipeline failure is all
too probable. We further suggest that in these high-velocity floodwaters, petroleum products will
reach Lake Superior and its lake-shore sloughs and wild rice beds well before spill-control
measures can be implemented, despite the well-meaning spill protocols that are currently in place
within the bureaucracies of local, state, and federal agencies.

Pipeline spills in wetlands and uplands are less time-critical than in stream channels, but also less
predictable. Without wetland monitoring of hydrologic function, we cannot predict the direction of
plume migration following a spill. As noted in the Monitoring and Characterization section above,
we need to know basic wetland hydrology to be able to predict the direction of plume migration. Is
the wetland a groundwater discharge feature, where groundwater is flowing into the wetland and
eventually flows toward a downgradient outlet stream or wetland margin? What is the direction of
shallow-water flow through the uppermost layer of the wetland? Or, is the wetland a groundwater
recharge feature, where shallow water percolates downward or laterally toward the underlying or
adjacent aquifer units, respectively? In this case, the toxic petroleum plume becomes a permanent
part of the groundwater flow system, gradually migrating downgradient. The contention in the
DEIS (WDNR and TRC 2021, p. 278) that most petroleum impacts on groundwater travel no further
than 1,200 feet is not realistic. These plumes are entirely persistent and will migrate in the
direction of groundwater flow for decades to centuries, just as groundwater commonly does. They
are neither spatially static nor short-term.

Cumulative Impacts

Cumulative impacts are those that occur in concert with other, prior-established impacts due to
human activities. These other impacts have altered the air, water, land, and biota in ways that have
pushed them away from their natural equilibrated and integrated states. Nature has been changed
in ways that make it less resilient. Will pipeline installation and operation add to these existing
impacts to such a degree that nature is pushed beyond a tipping point, where essential ecological
functions are lost? We may not be able to answer this last question before it is too late, but we can
definitively say that Line 5 will cumulatively add to the existing impacts.

The most obvious existing impact along the proposed pipeline route is from land-use change that
has replaced natural vegetation with agricultural and urban lands that are interconnected by a
network of roads. These changes have greatly increased the occurrence and mobility of sediment
(soil erosion), nutrients, and toxins in the environment, especially as nonpoint-source pollution that
is difficult to control (Duda 1993). Not only are such pollutants generated at elevated quantities in
human-altered landscapes, they are conveyed with engineered efficiency into our waterways via a
dense network of wetland and road ditches (Webster et al. 2015).

For the Bad River reservation, we already have a metric by which to measure cumulative impacts.
This metric is to examine the relative change over time as recorded in lake sediments. Each year
the lake bed accumulates a thin layer of sediment, and changes in this sediment quantity and
chemistry over time (deep sediment is older than shallow sediment) thereby gives a record of
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changes in the lake’s catchment. Sediment cores were collected from six lakes in the Bad River
reservation lands in 2012 and 2014, and these cores indicated that sediment accumulation rates (as
a broad measure of landscape-scale soil erosion) increased by 50% to 150% since the late 1800s,
that is, about the time that logging, agriculture, and settlement by EuroAmericans became well
established (Amy Myrbo, Almendinger, and Ladwig 2016). Urbanization and especially agriculture
generates soil erosion well above background levels, and ditch networks transport the eroded
material to the lakes. The road network also contributed lead (Pb) to the lakes from the use of
leaded gasoline, creating levels many times above background and peaking approximately in the
1970s to 1980s.

Pipelines are linear infrastructure features fundamentally similar to roads, and in fact are roads to
the extent that the access road adjacent to the pipeline is maintained. Hence pipelines will increase
the cumulative environmental impact as much as a typical road. However, the difference is that the
Line 5 pipeline carries a very toxic load, and hence it is adding a new and significant threat in large
quantities that previously did not exist along the proposed route. Will the pipeline contribute toxic
petroleum products to the environment, pollutants that are heretofore totally absent from the
natural environment of northern Wisconsin -- except from spills? The impact from an oil spill is not
just an incremental addition to a cumulative total; it adds a giant threat of a long-term toxic stain on
the environment from which recovery is uncertain.

Finally we note that the pipeline will support the continued used of fossil fuels and their cumulative
impact on the climate. This cumulative impact creates a positive feedback loop, whereby all the
possible impacts from the pipeline must be considered in light of the climate change that petroleum
usage has caused. The changes in climate translate into changes in watershed hydrology. Stream
and wetland hydrologic function are changing in ways that are not easily predicted, and yet they are
the very factors that we need to know in order to model and mitigate the impacts of pipeline
installation, operation, and spills.

Summary

A principal purpose of the DEIS for re-routing Enbridge Line 5 is to compile all relevant information
needed to assess the potential impacts to aquatic resources, such that the Wisconsin Department of
Natural Resources and U.S. Army Corps of Engineers can make informed decisions about whether to
issue permits for the required stream and wetland crossings along the proposed route. We find the
treatment of potential impacts and threats in the DEIS insufficient with regard to several topics:

¢ There is no plan for pre- or post-construction monitoring of streams and wetlands. Without such
before-and-after data, impacts cannot be quantitatively measured and properly mitigated. Without
monitoring to demonstrate impacts, these impacts can be denied.

e Stream crossings will produce significant temporary impacts from site erosion and “frac-outs”
(spills of drilling mud), which can morph into persistent impacts.

* Wetland crossings will have similar temporary impacts, but will additionally create persistent
impacts because of irreversible changes in wetland hydrology, soils, and geochemistry. Altered
wetland soils can generate excess nutrients and greenhouse gases, as well as sulfate, which can
increase mercury toxicity and harm wild rice. These impacts will be transported downstream
because of hydrologic connectivity between wetlands and downstream waters.
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* The impacts due to the spill of toxic petroleum products have been given little attention in the
DEIS. At stream crossings, the DEIS failed to consider future flood flows, which are the critical
conditions under which streambank erosion and catastrophic pipeline ruptures are likely to occur.
The high velocities of these expected floods will rapidly transport petroleum spills downstream,
likely all the way to Lake Superior, where the DEIS dismisses any significant impact.

» The DEIS dismisses oil spills in wetlands as being of limited spatial and temporal extent — and yet
this cannot be known unless the hydrologic function of the wetland has been determined. Without
more monitoring data, we cannot know the direction of oil-plume migration in the subsurface.
Once in the porous media of aquifers, toxic plumes can migrate for long distances over long periods
of time. The DEIS does not address this problem in a meaningful way.

In short, we find the DEIS heavily skewed toward discussing the temporary impacts due to pipeline
construction, and wholly inadequate in addressing the long-term threats from pipeline
construction, operation, and spills. Much more information about the aquatic resources to be
impacted needs to be compiled before meaningful permit decisions can be made by the attendant
government agencies.
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Memorandum

From: TPetra Pless, Pless Environmental
To: Rob Lee, Midwest Environmental Advocates
Date: March 12, 2022.

Subject: Review of Draft Environmental Impact Statement for Enbridge’s Line 5
Wisconsin Replacement Project

Dear Mr. Lee,

Please find attached my comments on the Draft EIS for Enbridge’s Line 5 Replacement
Project. As requested, my comments focus on greenhouse gas emissions and the social
cost of carbon.

Also attached are a number of Excel spreadsheets (pdf format) to support calculations
found in the text. Most references are provided as a hyperlink. Please let me know
should you have any trouble accessing the cited documents and I will provide you with
the originals.

Please let me know if you have any questions.

Best regards,
Petra Pless



Pless Comments on Draft EIS for Enbridge Line 5 Relocation Project, Wisconsin
page 1 of 67
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L. The Draft EIS Fails to Fulfil the Requirements of the Wisconsin
Environmental Protection Act

Environmental analysis and review under the Wisconsin Environmental Protection Act
(“WEPA”) must assure that the department decisionmakers, other decisionmakers, and
the interested public have adequate information to be able to fully consider the short-
and long-term effects of department policies, plans, programs, and actions on the
quality of the human environment. Wis. Admin. Code NR 150.01(b). The Draft EIS for

the Project falls far short of this mandate. (Note: the terms “effects,” “impacts,” and
“consequences” are used interchangeably.1)

The Draft EIS seems to be hastily put together and pays lip service only to analyses of
the Project’s environmental impacts. Much of the document consists of background
information which is not adequately put into context with the environmental impacts
that were purportedly analyzed. Importantly, the Draft EIS’s perfunctory discussions
fail to provide adequate information to support its conclusions regarding the
significance of the Project’s environmental impacts. As a result, many of the document’s
findings regarding the Project’s environmental effects are conclusory and speculative.
What's more, the Draft EIS fails to provide all required analyses. Specifically, it fails to
provide an executive summary a summary of adverse environmental effects which
cannot be avoided, and a cumulative impacts analysis.

Further, the Draft EIS is poorly put together with many sections lifted verbatim from
prior documents (e.g., the EIS for the Enbridge Sandpiper Pipeline and Line 3
Replacement Projects?) without properly editing the copied sections to incorporate
project-specific information.3 Overall, the document’s incomplete and hodgepodge
presentation (replete with substantially duplicative information;* internally
contradictory information;> numerous grammatical errors, typographical mistakes, and

1 Wis. Admin. Code NR 150.03(9). (“”Environmental effect,” “effect,” “environmental impact,” “impact,”
“effect on the environment,” or “environmental consequence” means a direct, indirect, secondary, or
cumulative change to the quality of the human environment.”)

2DNR, Final EIS for the Enbridge Sandpiper Pipeline and Line 3 Replacement Projects (“hereafter
“Sandpiper Final EIS”), August 2016; available at: https:/ /dnr.wisconsin.gov/topic/EIA / Archive.html.

3 See Comment 1.B.

4 For example, Draft EIS chapter 2.6.16.2 Pipeline Decommissioning: the entire paragraph on p. 47 (last
paragraph), beginning with “According to Enbridge, ....” is duplicated with minor changes on p. 49 (first
full paragraph).

5 See Comment 1.C regarding construction schedule and migratory bird nesting season; acreage of forest
land affected by Project; and emissions of CO» per ton-mile for pipelines.
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formatting issues;® arithmetic errors and incorrect units of measurement;” undefined
terms;8 obsolete references;? lack of adequate data (including reliance on third-hand

¢ For example, Draft EIS, p. 61 (The following alternatives to this proposal were considered for detailed:
[sic]”); Draft EIS, p. 147: “... multiple pigs are place between...;” Draft EIS p. 348: “EnbviroOnmental
Justice;” Draft EIS, p. 223, Section 6.14.10.1.3, discussing impacts on the White River Breaks State Natural
Area: “Neither indirect, long-term nor cumulative impacts to the White River Boreal Forest SNR would
be anticipated.” and Draft EIS, p. 336: the reference “Thorne, Colin (1982)” appears out of alphabetical
order between “Code of Federal Regulations” and “Department of Natural Resources. (DNR). 1999.”

7 Draft EIS, p. 327: the correct units of measurement for annual crude oil transportation and annual
carbon dioxide (“CO,"”) emissions in equations are “million tons CO,/year” and “tons CO»/year,” not
“million ton CO,” and “ton CO,,” as shown in the Draft EIS.

Draft EIS, Table 6.3-1 Potential VOC, HAP, and GHG Releases, p. 147: presents “GHG” emissions in
tons/year; however, review of the underlying information by Enbridge shows that these estimates are
instead in metric tons carbon dioxide equivalent (“CO»e”) per year.

Draft EIS, p. 327: calculation of annual CO; emissions by each mode of transportation improperly rounds
the calculated weight of crude oil transported to three significant digits (29.6 M tons or million tons) in
the middle of the calculation, instead of rounding the result.

8 For example, Draft EIS, p. 22, “drag reducing agent,” and pp. 147 and 148: “frac tanks.”

? For example: The Draft EIS, chapter 11. Sources Cited references USEIA. 2020c. Frequently Asked Questions.
How much oil is consumed in the United States? Accessed December 31, 2020. This reference is not found in
the text.
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information!%); and non-sequitur statements)!! and inadequate or omitted analyses!?
fails to fulfil the public review requirements of WEPA. Some examples follow in the
comments below.

We recommend that DNR prepare a revised Draft EIS that adequately addresses these
issues and provides a considered analysis of the Project’s impacts on the environment.

LA Confusing Organization and Failure to Provide Essential Information

While there is no specific format required for an EIS, WEPA requires a format that
substantially follows the guidelines issued by the U.S. Council on Environmental
Quality (“CEQ”) under 42 USC 4331 for implementing the National Environmental
Policy Act (“NEPA”). Wis. Admin. Code NR 150.30(1)(e).

10 For example, the Draft EIS, p. 327, relies on CO: emission factors (in tons CO»/million ton-miles) for
trucks, trains and barges from a website maintained by the Central Ohio River Business Association
(reference not provided in chapter 11. Sources Cited), which in turn relies on information from “ACBL.”
Presumably, this refers to the American Commercial Barge Line, an inland barge transportation company
moving grain, dry bulk, and liquid commodities; however, ACBL’s website no longer shows the
referenced information. The emission factors relied upon by the Draft EIS (19.3, 26.9, and 71.6 tons
COz/ton-mile for barges, rail, and truck, respectively) appear to originate with a 2009 study by the
National Waterways Foundation, a self-described “center for research and learning where industry
leaders and thinkers can address public policy issues related to America’s inland waterways system.”
(See Texas A&M Transportation Institute and Center for Ports and Waterways, A Modal Comparison of
Domestic Freight Transportation Effects on the General Public, 2001-2019, prepared for National
Waterways Foundation, Amended March 2009, p. 36; available at:

http:/ /www.nationalwaterwaysfoundation.org/study/public%20study.pdf. For a summary see: National
Waterways Foundation, Advantages of Inland Barge Transportation: A Smaller Carbon Footprint, 2009;
available at:

https:/ /www.americanwaterways.com/ sites / default/files /legacy / tti/ tti_study greenhouse gas_insert.
pdf).

Note: The National Waterways Foundation recently revised these estimates to 15.1, 21.6, and 140.7 tons
CO./ton-mile for barges, rail, and truck, respectively. (See Texas A&M Transportation Institute and
Center for Ports and Waterways, A Modal Comparison of Domestic Freight Transportation Effects on the
General Public, 2001-2019, prepared for National Waterways Foundation, January 2022; available at:
http:/ /www.nationalwaterwaysfoundation.org/study/TTI1%202022%20FINAL %20Report%202001-
2019%20(1).pdf. For a summary see: National Waterways Foundation, Fuel Efficient and Reliable; available
at: http:/ /www.nationalwaterwaysfoundation.org/study /NWF%202022NewStudyInserts FINAL.pdf.)

1 For example, Draft EIS, p. 147. (“For pipeline operations, electricity would be used to power the
system’s pumping stations and other infrastructure. No long-term emissions would result from
operations associated with the proposed projects, except for fugitive VOC, GHG, and hazardous air
pollutant (HAP) emissions from valves, pumps, and connectors.”)

12 See Comments 1.A.3, I.G, and II.


http://www.nationalwaterwaysfoundation.org/study/public%20study.pdf
https://www.americanwaterways.com/sites/default/files/legacy/tti/tti_study_greenhouse_gas_insert.pdf
https://www.americanwaterways.com/sites/default/files/legacy/tti/tti_study_greenhouse_gas_insert.pdf
http://www.nationalwaterwaysfoundation.org/study/TTI%202022%20FINAL%20Report%202001-2019%20(1).pdf
http://www.nationalwaterwaysfoundation.org/study/TTI%202022%20FINAL%20Report%202001-2019%20(1).pdf
http://www.nationalwaterwaysfoundation.org/study/NWF%202022NewStudyInserts_FINAL.pdf
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The CEQ’s guidelines recommend that agencies use “a format for environmental impact
statements that will encourage good analysis and clear presentation of the alternatives
including the proposed action” and, unless the agency determines that there is a more
effective format for communication, use the following standard format for preparation
of environmental impact statements:

Cover

Summary

Table of contents

Purpose of and need for action

Alternatives including the proposed action

Affected environment and environmental consequences
Submitted alternatives, information, and analyses

List of preparers

Appendices (if any)!3

RN LN =

As discussed below, the Draft EIS fails to include all required information and fails to
adequately discuss environmental consequences, including the direct, indirect,
secondary, and cumulative environmental effects and their significance. Importantly,
the Draft EIS omits several standard chapters that are crucial and required for
providing the public with an adequate review document.

I.LA.1 Failure to Provide an Executive Summary

Unlike any environmental review document we have reviewed in the past, the

Draft EIS fails to include an executive summary that adequately and accurately
summarizes the EIS (including a brief description of the project major conclusions, areas
of disputed issues, and issues to be resolved) that would provide and highlight the
main findings of its analyses. Instead, the reviewer must read the entire Draft EIS to
understand the consequences of the Project. An executive summary (as well as a
chapter with conclusions) was provided with the environmental impact report for the
Project, published in August 2020 (“August 2020 EIR”),14 but was omitted in the

Draft EIS.

13 Council on Environmental Quality, National Environmental Policy Act Implementing Regulations,
40 CFR Parts 1500-1508, 2021; available at: https:/ /ceqg.doe.cov/docs/laws-regulations /nepa-
implementing-regulations-desk-reference-2021.pdf.

14 Enbridge, Line 5 Wisconsin Segment Relocation Project, Wisconsin Department of Natural Resources,
Environmental Impact Report, Revised August 2020, pp. 1-3 and 122-129.


https://ceq.doe.gov/docs/laws-regulations/nepa-implementing-regulations-desk-reference-2021.pdf
https://ceq.doe.gov/docs/laws-regulations/nepa-implementing-regulations-desk-reference-2021.pdf
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I.LA.2 Failure to Provide a Summary of Adverse Environmental Effects
Which Cannot Be Avoided

Further, the Draft EIS also fails to provide a “summary of adverse environmental effects
which cannot be avoided,” as required by Wis. Admin. Code NR § 150.30(2)(g)(2)m,
which is typically provided as a summary table.1>

I.A.3 Failure to Provide Cumulative Impacts Analyses

State regulations explicitly require DNR to evaluate “the probable positive and negative
direct, secondary and cumulative effects of the proposed project ... on the human
environment.” Wis. Admin. Code NR § 150.30(2)(g). Cumulative effects means
“compounding effects resulting from repeated or other proximal actions, activities or
projects.” Wis. Admin. Code NR § 150.03(4).

The Draft EIS characterizes the following five types of environmental effects for the
scope of analyses: direct, indirect, temporary, long-term, and cumulative impacts.1® The
Draft EIS defines cumulative effects as “the overall impact on the environment resulting
from the incremental impact of an action, when added to other past, present or
reasonably foreseeable actions, regardless of who undertakes them.”1” The Draft EIS
defines the geographic scope it allegedly considered for its cumulative impact analyses
as ranging from “rights-of-way and staging areas for the direct impacts of pipeline
construction to regional climate zones for the indirect effects and cumulative impact of
greenhouse gas emissions resulting from system alternatives and no-action.”1® (Note:
climate change is not solely a regional effect and must be discussed in a global context
as well.) Yet, the Draft EIS fails to include corresponding cumulative impacts analyses
for any of the environmental impact areas.

Cumulative impacts cannot be assessed in a vacuum but rather must assess the
“compounding effects resulting from repeated or other proximal actions, activities or
projects.” Wis. Admin. Code NR § 150(3)(4). This requires identification of other actions,
activities, and projects in the region (or beyond, depending on the type of project and
scope of analysis) including, at a minimum, their location; a project description; their
status (e.g., construction status, first date of startup); the distance to the proposed
project; and the resources affected by these actions (e.g., air quality, climate change,

15 See, for example, Sandpiper Final EIS, Volume I, Table ES-1, and U.S. Department of State, Final
Supplemental EIS for the Keystone XL Project, December 2019 (hereafter “2019 Keystone XL Final SEIS”),
Volume I, Table S-3; available at: https:/ /2017-2021.state.cov /releases-keystone-xl-pipeline /index.html.

16 Draft EIS, p. 71.
7 Draft EIS, p. 71.
18 Draft EIS, p. 71.



https://2017-2021.state.gov/releases-keystone-xl-pipeline/index.html
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noise, etc.). While the Draft EIS recognizes that the environmental consequences of a
project must be assessed in context with “past, present, or reasonably foreseeable future
actions,”?? it fails to even include a listing, let alone a description, of proximal actions,
activities or projects.

Curiously, the August 2020 EIR included a chapter on secondary and cumulative
impacts (Chapter 7).2 The document listed other major projects in the region, including
past, present, and future projects (Chapter 7.2), as shown in the below excerpt:

7.2.1 Past Projects

s Ashland-Ironwood Transmission Line Relocation
e Ashland County Solar Garden
e Saxon Harbor Dredging

7.2.2 Present Projects

WIS 13 Corridor Project: Morse Road to Caguya Road
WIS 13 Corridor Project: Caguya Road to Jefferson Avenue
WIS 13 Corridor Project: Soo Line Railroad Bridge

WIS 13 C‘or‘rid‘or Project: Morse Road to Jefferson Avenue
Trail System Expansion

Broadband Initiative Project

7.2.3 Future Projects

e Saxon Harbor Campground
* Ashland Ore Dock Redevelopment

(Note: For purposes of assessing cumulative impacts with respect to greenhouse gas
emissions and climate change, this list is not sufficiently comprehensive as it does not
list past and proposed improvements to Enbridge’s Line 5 and associated facilities
elsewhere (e.g., Line 5 Straits of Mackinac replacement project before the Michigan
Public Services Commission (“MI PSC”)?! and ongoing improvements to Line 5,

19 Draft EIS, p. 71.

20 Enbridge, Line 5 Wisconsin Segment Relocation Project, Wisconsin Department of Natural Resources
Environmental Impact Report, Revised August 2020, Chapter 7, Secondary and Cumulative Impacts,
pp- 115-122, and Attachment ] Cumulative Impacts Projects.

21 MI PSC, Case U-20763 (In the Matter of Enbridge Energy, Limited Partnership, Application for the
Authority to Replace and Relocate the Segment of Line 5 Crossing the Straits of Mackinac into a Tunnel
Beneath the Straits of Mackinac, if Approval is Required Pursuant to 1929 PA 16; MCL 483.1 et seq. and
Rule 447 of the Michigan Public Service Commission’s Rules of Practice and Procedure, R 792.10447, or
the Grant of other Appropriate Relief); available at: https:/ /mi-
psc.force.com/s/case/500t000000UHxxLAAT /application-for-the-authority-to-replace-and-relocate-the-



https://mi-psc.force.com/s/case/500t000000UHxxLAAT/application-for-the-authority-to-replace-and-relocate-the-segment-of-line-5-crossing-the-straits-of-mackinac-into-a-tunnel-beneath-the-straits-of-mackinac-if-approval-is-required-pursuant-to-1929-pa-16-mcl-4831-et-seq-and-rule-447-of-the-michigan-publ
https://mi-psc.force.com/s/case/500t000000UHxxLAAT/application-for-the-authority-to-replace-and-relocate-the-segment-of-line-5-crossing-the-straits-of-mackinac-into-a-tunnel-beneath-the-straits-of-mackinac-if-approval-is-required-pursuant-to-1929-pa-16-mcl-4831-et-seq-and-rule-447-of-the-michigan-publ
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including pump station upgrades.?? Further, the applicable regulatory provision in

Wis. Admin. Code NR § 150(3)(4) does not limit such analysis to “major” projects.).

Yet, rather than providing an updated list of actions, activities, and projects and

a detailed discussion of their cumulative impacts, the Draft EIS simply eliminated the
entire chapter. Instead, for most impact areas, the Draft EIS provides only conclusory
statements regarding cumulative impacts associated with the Project and its alternatives
without any supporting analyses. For example:

e The incremental release of greenhouse gasses from the construction and
maintenance of the route would not result in measurable direct, indirect long-
term or cumulative impacts on the atmospheric concentration of greenhouse
gases.”2

e Similarly, there are no cumulative impacts to public health and safety from rock
blasting from the proposed route or the alternative routes.2

e Cumulative impacts on bedrock from blasting in any of the routes are not
anticipated.?

e Neither the Copper Falls or Miller Creek Formations are anticipated to have
significant direct, indirect, long term or cumulative impacts from construction of
the proposed route or any of the alternative routes.2

¢ Neither indirect, long-term nor cumulative impacts are anticipated to the
Penokee Hills from any of the alternative routes.?”

segment-of-line-5-crossing-the-straits-of-mackinac-into-a-tunnel-beneath-the-straits-of-mackinac-if-
approval-is-required-pursuant-to-1929-pa-16-mcl-4831-et-seg-and-rule-447-of-the-michigan-publ.

22 Enbridge, Enbridge Completes $20-Million Mackinaw City Pump Station Upgrade, July 15, 2016;
available at: https:/ /www.enbridge.com/Stories /2016 /July / Mackinaw-City-Michigan-pump-station-
upgrade.aspx. (On July 15, 2016, we completed this upgrade in Mackinaw City, on the south side of
Michigan’s Straits of Mackinac, after nearly six years of planning, design and construction involving
more than 250 workers. This $20-million upgrade — one in a series of station upgrades along our Line 5
pipeline route through Michigan —involved the installation of the newest and most advanced piping,
valves, traps and instrumentation... Our Line 5 pump station on the north side of the Straits of Mackinac,
in St. Ignace, underwent a nearly identical upgrade in 2011. Numerous other Line 5 pump stations in
Michigan received similar upgrades in 2012 and 2013, with numerous new remote operated valves,
additional pressure transmitters, and pump rebuilds.”)

2 Draft EIS, p. 148.
2 Draft EIS, p. 151.
% Draft EIS, p. 166.
2 Draft EIS, p. 167.
2 Draft EIS, p. 168.



https://mi-psc.force.com/s/case/500t000000UHxxLAAT/application-for-the-authority-to-replace-and-relocate-the-segment-of-line-5-crossing-the-straits-of-mackinac-into-a-tunnel-beneath-the-straits-of-mackinac-if-approval-is-required-pursuant-to-1929-pa-16-mcl-4831-et-seq-and-rule-447-of-the-michigan-publ
https://mi-psc.force.com/s/case/500t000000UHxxLAAT/application-for-the-authority-to-replace-and-relocate-the-segment-of-line-5-crossing-the-straits-of-mackinac-into-a-tunnel-beneath-the-straits-of-mackinac-if-approval-is-required-pursuant-to-1929-pa-16-mcl-4831-et-seq-and-rule-447-of-the-michigan-publ
https://www.enbridge.com/Stories/2016/July/Mackinaw-City-Michigan-pump-station-upgrade.aspx
https://www.enbridge.com/Stories/2016/July/Mackinaw-City-Michigan-pump-station-upgrade.aspx
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e Indirect impacts, long-term impacts, and cumulative impacts to geological
materials or the biological environment are not anticipated from directional
drilling methods.2

¢ Neither long term nor cumulative impacts to the Copper Falls Aquifer are
anticipated from the proposed route or the three alternative routes.?

¢ Long term and cumulative impacts to the Superior Sandstone Aquifer are not
anticipated from the proposed route or the three alternative routes.3°

¢ Neither long term nor cumulative impacts to Fractured Crystalline Aquifer are
anticipated from the proposed route or the three alternative routes.3!

¢ Neither long-term nor cumulative impacts to municipal supply wells are
anticipated.32

¢ Neither long-term nor cumulative impacts to wells are anticipated.

¢ Neither long-term nor cumulative impacts to agricultural lands are anticipated to
result from any of the alternatives.3

e At present, large-scale losses of these habitat types are not planned and the
proposed route would not have significant cumulative impacts on habitat loss in
the Superior Coastal Plain.

e At present, large-scale losses of these habitat types are not planned and the
proposed route would not have significant cumulative impacts on habitat loss in
the North Central Forest.3>

e Pipeline construction and operations in agricultural areas would not have long
term or cumulative impacts.

e Neither indirect, long-term nor cumulative impacts to the White River Boreal
Forest SNR would be anticipated.36

This approach ignores the entire purpose of a cumulative impacts analysis in that
cumulative impacts “can result from individually minor, but collectively significant

28 Draft EIS, p. 169.

2 Draft EIS, p. 170.

30 Ibid.

31 Draft EIS, p. 171.

32 Draft EIS, p. 174.

33 Draft EIS, pp. 174 and 175.
34 Draft EIS, p. 208.

3% Draft EIS, p. 209.

% Draft EIS, p. 223.
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