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INTRODUCTION

This case is about Wisconsin’s waters—namely, nearly 200 navigable waters and hundreds
of acres of wetlands in Northern Wisconsin.

Wisconsin’s wetland law requires anyone seeking a wetland fill permit to avoid, minimize,
and mitigate impacts to wetlands, so there is no net loss of the many functions wetlands provide
for the people of this state. The wisdom embodied by this approach did not come easy. It is the
hard-learned lesson of what happens when human development, purportedly justified by short-
term economic needs, takes half the state’s historic wetlands off the landscape.

The Public Trust Doctrine enshrined in the Wisconsin Constitution protects the public’s
interest in navigable waters, guaranteeing that they shall be “forever free.” Chapter 30 of the
Wisconsin statutes implements this constitutional guarantee by setting out strong legal standards
that must be met before anyone can take actions that could affect these waters. These standards are
shaped by prior encroachments on public trust waters, including by explicitly limiting who may
apply for Chapter 30 permits to impact navigable waters.

The issues presented by this case thus turn on whether Enbridge’s proposal to clear, trench,
blast, drill, dredge, and otherwise build through 41 miles of sensitive, pristine Northern Wisconsin
wilderness meets those wetlands and waterways standards. For better or worse, answering that
question entails a fact-intensive inquiry. It is why the evidentiary hearing portion of this case lasted
longer than one month, with more than two dozen expert witnesses, and produced an
administrative record that is over 125,500 pages long. At the same time, this case has generated a
number of issues presenting questions of law. Explicating the facts in the record is critical for

establishing the issues for which there is no material dispute of fact and therefore should be
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resolved as a question of law. That is why Petitioners’1 merits brief takes the time here to discuss
these facts in detail.

It is also important to be clear about what this case is not about. This case is not about how
long it took for the Wisconsin Department of Natural Resources (DNR) to issue the wetland and
waterway permit (Permit), water quality certification (WQC), stormwater general permit
(Stormwater GP) coverage, and compliance determination under the Wisconsin Environmental
Policy Act (WEPA) (collectively, “Permit Decisions’), how many pages are in the Environmental
Impact Statement (EIS), or how many conditions appear in the Permit Decisions. It is also not
about whether DNR staff asked Enbridge for more information and Enbridge gave responses. None
of these process-focused arguments tell us what will actually happen to these waters if pipeline
construction is completed. This case is not about whether Enbridge hired consultants to study the
project, or how impressive-sounding their resumes are. Those are, at best, superficial proxies for
rigor and substance, and, at worst, disguises for their absence. Looking at the evidentiary record
in detail is necessary to separate appearances from reality.

This case is also not about speculative assertions that Enbridge must receive this Permit or
else energy markets in Michigan and Canada will be impacted. It is not about Enbridge’s business
prerogatives to pursue profits. None of those considerations, even if founded, have any role to play
in the question presented to the Court in this administrative review action.

Petitioners show below that when the focus is on what matters, the legal standards and whether
they are met based on the facts of this case, the Permit Decisions should never have been issued

and the administrative law judge (ALJ) reached the wrong result in affirming them. This project

! “Petitioners”, as used in this brief, generally means Petitioners-Interested Persons Clean Wisconsin, Sierra Club, 350
Wisconsin, and the League of Women Voters of Wisconsin, but may also include, depending on the context,
Petitioners the Bad River Band of Lake Superior Chippewa Indians (“the Band”).
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will result in significant loss of wetland functioning, is premised on incomplete information, and
impermissibly allows harm to the public interest in navigable waters. These are precisely the
outcomes Wisconsin’s law prohibits.

The ALJ’s Findings of Fact, Conclusions of Law, and Order (the Decision) commits
numerous errors of law that compel reversal and invalidation of the Permit Decisions. The ALJ
also premised her decision on factual determinations that are not supported by substantial evidence
in the record. Judicial review of agency decisions is available to address precisely these types of
errors. The Circuit Court should reverse the Decision and invalidate the underlying permits and
approvals.

FACTUAL BACKGROUND

Enbridge proposes to construct a new, 41.1 segment of pipeline through Ashland and Iron
Counties, called the Line 5 Wisconsin Segment Relocation Project (Reroute). AR 104319 (EIS).?
Construction of the Reroute requires discharges into and fill of wetlands and would affect
Wisconsin’s navigable waters, including through placement of structures and deposition of

materials below the ordinary high-water mark (OHWM). See, e.g., AR 104681-104846 (EIS

2 Since the Court does not have a single, consecutively paginated PDF of the Administrative Record (“AR”), and since
the AR Index does not differentiate between the different PDFs divided into parts A-G, we provide the Court with the
following page ranges of the Administrative Record as a guide to the AR cites throughout this brief:

000001-003011
003012-008400
008401-009783

009784-017486
017487-031268
031269-040119

1: 040120-046387

2: 046388-065120

G3: 065121-077016

G4: 077017-097372

G5: 097373-101335

G6: 101336-106240

G7: 106241-125216

QoTmEmg QW
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discussing impacts to wetlands and waterways). The Reroute will be constructed within the Bad
River watershed through complex and ecologically sensitive hydrogeology, crossing nearly 200
waterways (70 with the mainline) and impacting hundreds of acres of wetlands, all upstream of
the Bad River Reservation, Lake Superior, and the Kakagon-Bad River Sloughs. See, e.g., AR
104347-104364 (EIS).

Enbridge submitted a Water Resources Application for Project Permits (WRAPP) on
February 11, 2020 for authorization to construct the Reroute and impact wetlands and waterways
under Wis. Stat. §§ 30.12, 30.123, 30.20, 30.29, and 281.36. AR 097373-097383. Enbridge also
applied for coverage under the Stormwater GP on September 23, 2020. AR 102556-102565. DNR
determined that an EIS would need to be prepared before it could issue project permits. See, e.g.,
AR 104320-104321 (EIS).

On June 8, 2020, DNR noticed Enbridge’s pending application, DNR’s preliminary
determination to grant the Permit with conditions, and a public hearing and comment period that
would accept comments on Enbridge’s WRAPP and the scope of the EIS. AR 060002-060003.
Petitioners submitted comments on the WRAPP and the scope of EIS on July 11, 2020. AR
112262-112299.

On December 16, 2021, DNR publicly released a draft EIS for the Reroute and held a
public comment period through April 15, 2022, and Petitioners submitted comments, raising
concerns about the scope of the EIS, DNR’s consideration of alternatives to the Reroute, lack of
baseline data, and analyses of environmental impacts, among other issues. AR 017114-017268.
On September 6, 2024, DNR released a final EIS for the Reroute. AR 104293-105190. Enbridge
requested WQC from DNR on September 17, 2024. AR 046533-046534.

On November 14, 2024, DNR issued the Permit, granted WQC with conditions, and
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granted coverage under the Stormwater GP to Enbridge to construct the Reroute. DNR also
concluded as a matter of law that it had complied with WEPA. On December 12, 2024, Petitioners
filed a petition for a contested case hearing (CCH) pursuant to Wis. Stat. §§ 30.209, 227.42, and
281.36(3q), as well as Wis. Admin. Code NR § 299.05(5)-(7), challenging the Permit Decisions
with 16 different objections. AR 000141-000283. As part of the petition for CCH, Petitioners
requested a stay of the Permit pursuant to Wis. Stat. §§ 30.209 and 281.36(3q)(d)1, alleging that a
stay is necessary to prevent significant adverse impacts and irreversible harm to the environment.
AR 000178-000181. In making the stay request, Petitioners argued that the sheer scale of the
Reroute and the number of wetlands and waterways to be crossed, dredged, blasted with explosives,
and otherwise disturbed by construction makes it exceedingly unlikely that the Reroute would be
constructed without significant impacts to the environment, even beyond those acknowledged by
DNR. /d. Enbridge responded to the petition on December 23, 2024, opposing the stay of the
Permit and requesting that DNR add the issue of whether DHA can and should modify the Permit
Decisions. AR 000302-000320.

On January 2, 2025, DNR granted Petitioners’ petition for a CCH on nine issues, which
subsumed Petitioners’ 16 objections, but did not include modification of the Permit Decisions as
an issue. AR 000321-000323. The case was transmitted to the Division of Hearings & Appeals
(DHA) on January 24, 2025, again without modification of the Permit Decisions as an issue. AR
A000324-000751. On February 28, 2025, DHA continued the stay of the Permit pending
conclusion of the CCH. AR 000773-000775.

On March 28, 2025, Enbridge submitted a motion to DHA, requesting that modification of
the Permit Decisions be included as an issue for hearing. AR 000846. Petitioners filed a brief

opposing the motion on April 4, 2025, arguing that DHA lacked authority to add issues and or to
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amend invalidly granted permits. AR 001028-001042. On April 15, 2025, DHA issued an order
declining to add modification of the Permit Decisions as a separate issue but amending seven of
the nine issues to add “whether additional or modified conditions are required.” AR 001076-
001081. On April 25, 2025, DHA issued an Amended Prehearing Conference Report, Scheduling
Order, Order for Publication and Notice of Hearing, which, inter alia, established the schedule for
the hearing agreed upon by the parties despite applicable statutory deadlines. AR 001121-001124.

The CCH began with public testimony on August 12 and September 5, 2025, followed by
the parties’ presentation of evidence from September 3 to October 3, 2025. Id. The parties filed
simultaneous opening and closing briefs on November 10 and November 24, 2025, respectively.
AR 002163-002427, 002431-002507, 002516-002932. DHA issued the Decision in the CCH on
February 13, 2026, affirming the Permit Decisions, some as modified. AR 002960-003011.

On February 19, 2026, the Band filed a Petition for Judicial Review in Iron County Circuit
Court, which was assigned Case No. 2026-CV-000008. (Doc. 2). That case was reassigned from
the Honorable Anthony J. Stella Jr. to the Honorable John P. Anderson after Enbridge requested
substitution. (Docs. 18, 24-25). On February 23, 2026, Petitioners filed a separate Petition for
Judicial Review in Iron County Circuit Court. See Clean Wisconsin v. DNR, Iron Cty. Cir. Ct. Case
No. 2026-CV-000010. Iron County Case Nos. 2026-CV-000008 and 2026-CV-000010 were
consolidated on March 12, 2026. (Doc. 56). The outstanding scheduling order authorized
Petitioners to file this Amended Petition for Judicial Review on or before March 13, 2026. (Doc.
55). Petitioners filed an Amended Petition for Judicial review on March 13, 2026. (Doc. 57).

Petitioners moved the Court for a temporary stay pendente lite pursuant to Wis. Stat. §
227.54. (See, e.g., Doc. 47). The Court held two hearings on the motion, ordered supplemental

briefing, and established a briefing schedule on the merits. (Doc. 177). A decision from the Court
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on Petitioners’ Motion for Temporary Stay Pendente Lite remains pending as of this filing.
Additional facts are discussed as relevant throughout the Argument below.
STANDARD OF REVIEW

The decision under review is that of the agency. By operation of law, the ALJ’s Decision
became DNR'’s decision. See Wis. Admin. Code NR § 2.155(1).

Wis. Stat. § 227.57° provides the standard of review in this judicial review action. For legal
question:

The court shall set aside or modify the agency action if it finds that the agency has

erroneously interpreted a provision of law and a correct interpretation compels a particular

action, or it shall remand the case to the agency for further action under a correct
interpretation of the provision of law.

Wis. Stat. § 227.57(5).

Issues of statutory interpretation present a question of law. See Great Lakes Excavating,
Inc. v. Dollar Tree Stores, Inc., 2022 WI 44, 48, 402 Wis. 2d 311, 976 N.W.2d 506. Questions of
law are reviewed de novo, giving no deference to the agency’s interpretation of law. Kohler Co. v.
DNR, 2024 WI App 2, 417, 410 Wis. 2d 433, 3 N.W.3d 172; Wis. Stat. § 227.57(11).

Factual issues are reviewed under the “substantial evidence” standard.

If the agency’s action depends on any fact found by the agency in a contested case
proceeding, the court shall not substitute its judgment for that of the agency as to the weight
of the evidence on any disputed finding of fact. The court shall, however, set aside agency
action or remand the case to the agency if it finds that the agency’s action depends on any
finding of fact that is not supported by substantial evidence in the record.

Wis. Stat. § 227.57(6). A decision is based on substantial evidence if “after considering all the
evidence of record, reasonable minds could arrive at the same conclusion.” Meteor Timber, LLC
v. DHA, 2022 WI App 5, 921, 400 Wis. 2d 451, 969 N.W.2d 746 (internal quotations and citations

omitted). It is for the ALJ to determine the weight and credibility of evidence. /d.

3 All citations to the Wisconsin Statutes are to the 2023-24 version unless otherwise noted.
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For matters over which an agency has discretion, “[t]he court shall reverse or remand the
case to the agency if it finds that the agency’s exercise of discretion is outside the range of
discretion delegated to the agency by law [or] is inconsistent with an agency rule....” Wis. Stat. §
227.57(8).

Following a CCH, the ALJ must issue a decision in writing accompanied by findings of
fact and conclusions of law. See Wis. Stat. § 227.47(1). Whether a Decision comports with the
requirements of Wis. Stat. § 227.47(1) is a question of law, subject to de novo review. Gimenez v.
State Medical Examining Bd., 203 Wisconsin. 2d 349, 354-55, 552 N.W.2d 863 (Ct. App. 1996).

ARGUMENT
I. DNR’S WETLAND PERMITTING DECISION VIOLATED WISCONSIN’S
PERMITTING STANDARDS AND THE ALJ’S DECISION AFFIRMING

ISSUANCE OF THE PERMIT MISINTERPRETS THOSE STANDARDS AND IS
NOT SUPPORTED BY SUBSTANTIAL EVIDENCE

This section covers Petitioners’ first two claims, both involving Wisconsin’s wetlands.
(Doc. 57, 36-37). It begins with a brief description of the applicable legal framework. Section [.A.
Petitioners then discuss their challenges to the Decision in turn, explaining why DNR’s initial
wetland permitting decision was in error, and how the ALJ’s decision to affirm that decision rests
on legal and factual errors that require reversal and invalidation of the Permit.

Petitioners pursue this judicial review of the Decision on the grounds that:

e DNR lacked sufficient information about the location and extent of wetlands the Reroute
would impact to determine whether permitting standard were met. The Decision’s
conclusion that Petitioners did not meet their burden on this issue applied the wrong legal
standard to this type of claim and is not supported by substantial evidence. (Section 1.B);

e DNR lacked sufficient information about the quality of wetlands the Reroute would impact
to determine whether permitting standards were met. The Decision’s conclusion that
Petitioners did not meet their burden on this issue applied the wrong legal standard and is
not supported by substantial evidence. (Section 1.C);
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e The proposed project did not meet the permitting requirements in Wis. Stat. §
281.36(3n)(c) because the proposed project will result in significant adverse impacts to
WEFV and Enbridge is not taking all practicable measures to minimize impacts to WFV.
The Decision’s conclusion that Petitioners did not meet their burden on this issue relies on
a misinterpretation of law, does not adequately describe any legal reasoning or evidentiary
basis, and is not supported by substantial evidence. (Section 1.D); and

e The proposed project does not meet requirements for wetland mitigation. The Decision’s
conclusion that Petitioners did not meet their burden on this issue is not supported by
substantial evidence. (Section L.E).

A. Wisconsin’s Wetland Permitting Standards

No person may discharge dredge or fill material into a wetland unless DNR has issued
a permit or an exemption applies. See Wis. Stat. § 281.36(3b)(b). DNR shall find that the proposed
project causing the discharge complies with water quality standards (WQS) and that a wetland
individual permit may be issued if it determines all the following apply:

1. The proposed project represents the least environmentally
damaging practicable alternative taking into consideration practicable alternatives
that avoid wetland impacts.

2. All practicable measures to minimize the adverse impacts to wetland functional
values will be taken.

3. The proposed project will not result in significant adverse impact to wetland
functional values, in significant adverse impact to water quality, or in other
significant adverse environmental consequences.

Wis. Stat. § 281.36(3n)(c).
In assessing impacts to wetland functional values (WFV) under sub. (3n)(c), DNR must
consider the following factors:
1. The direct impacts of the proposed project to wetland functional values.

2. The cumulative impacts attributable to the proposed project that may occur to
wetland functional values based on past impacts or reasonably anticipated impacts
caused by similar projects in the area affected by the project.

3. Potential secondary impacts of the proposed project to wetland functional values.
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4. The impact on functional values resulting from the mitigation that is
required under sub. (3r).

5. The net positive or negative environmental impact of the proposed project.
Wis. Stat. § 281.36(3n)(b).
“Water quality standards are intended to protect public rights and interest, public health
and welfare[.]” Wis. Admin. Code NR § 103.01(2). Wisconsin’s WQS for wetlands are expressed
in terms of the following WFV:

a. Storm and flood water storage and retention and the moderation of water level
fluctuation extremes;

b. Hydrologic functions including the maintenance of dry season streamflow, the
discharge of groundwater to a wetland, the recharge of groundwater from a wetland
to another area and the flow of groundwater through a wetland;

c. Filtration or storage of sediments, nutrients or toxic substances that would
otherwise adversely impact the quality of other waters of the state;

d. Shoreline protection against erosion through the dissipation of wave energy and
water velocity and anchoring of sediments;

e. Habitat for aquatic organisms in the food web including, but not limited to fish,
crustaceans, mollusks, insects, annelids, planktonic organisms and the plants and
animals upon which these aquatic organisms feed and depend upon for their needs
in all life stages;

f. Habitat for resident and transient wildlife species, including mammals, birds,
reptiles and amphibians for breeding, resting, nesting, escape cover,
travel corridors and food; and

g. Recreational, cultural, educational, scientific and natural scenic beauty values and
uses.

Wis. Admin. Code NR § 103.03(1); See also, Kohler, 2024 WI App 2, 18 (describing statutory
requirements for wetland permits).
These standards articulate an “avoid, minimize, mitigate” approach to wetland permitting.

First, an applicant avoids impacts through route selection and project design choices. Second, the

10
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applicant takes all practicable measures to minimize wetland impacts. And then, third, the
applicant must conduct wetland mitigation to compensate for the impacts that could not be avoided
or minimized. See Wis. Stat. § 281.36(3n)(d). The aim is no net loss of WFV, and subsection (3)
operationalizes that aim by requiring DNR to find the project will not cause significant adverse
impacts to WFV before a permit may issue. Wis. Stat. § 281.36(3n)(c) presents a conjunctive list
of requirements; therefore, all three determinations must be made before a permit may issue. See,
e.g., St. John’s Cmtys., Inc. v. City of Milwaukee, 2022 WI 69, §17 n.8, 404 Wis. 2d 605, 982
N.W.2d 78.

DNR is required to have information necessary to determine whether permitting standards
have been met at the time of permit issuance. Meteor Timber, 2021 WI App 5, q463-64. DNR
cannot issue a wetland permit and then use permit conditions to later gather the information it
needed at the time of permit issuance. /d. DNR and the applicant cannot submit evidence “at the
contested hearing attempt[ing] to fill the information gaps that the DNR did not have at the time
the permit was issued[] [to] retroactively fix errors in the permit process.” Kohler, 2024 WI App
2,976.

Except for circumstances not relevant here, mitigation is required for individual permits
issued by DNR; however, a permit applicant is not entitled to a wetland individual permit in
exchange for conducting mitigation. See Wis. Stat. § 281.36(3n)(d)l. The amount of
mitigation required is based on “the quality and type of wetlands impacted, the duration of the
impacts, the measure of lost wetland function, the temporal loss of wetland function, and the
location of the proposed mitigation.” Wis. Admin. Code NR § 350.005(2). Mitigation may
be accomplished, in relevant part, by purchasing credits from a mitigation bank. See Wis. Stat. §

281.36(3r)(a). Mitigation may be required for “temporary” impacts to WFV. Wis. Admin.

11



Case 2026CV000008 Document 191 Filed 05-11-2026 Page 18 of 142

Code NR § 350.005(4). Impacts are only “temporary” if they are not permanent and meet at least
one of the following requirements: “only occur during the non-growing season...result in
negligible impacts to wetland function or area...[or] restore preexisting wetland function at or soon
after the conclusion of the permitted or exempt activity.” Id. § 350.003(39).
B. The Decision’s Conclusion that Petitioners’ Failed to Demonstrate DNR Lacked
Necessary Information About the Location and Acreage of Wetlands to be

Impacted Applied the Wrong Standard and Is Not Supported by Substantial
Evidence.

There is no more basic information that DNR must have to determine whether permitting
standards have been met than what wetlands will be impacted, where they are located, and their
extent, i.e., acreage. DNR simply cannot assess the extent of impacts to WFV without this
information. And unless DNR can assess the extent of impacts to WFV, it cannot require the
correct amount of compensatory mitigation. Petitioners demonstrated at hearing that Enbridge’s
wetland delineations did not identify all wetlands along the Reroute, that DNR asked Enbridge to
add additional wetlands to the table listing all wetlands the project will impact, that Enbridge
refused, and DNR attempted to repair this problem by adding a permit condition requiring
Enbridge to update the wetland impact table to add additional wetlands after construction. The
ALJ nonetheless found Petitioners failed to meet their burden on this issue. That conclusion
applied the wrong standard to Petitioners’ claim and is not supported by substantial evidence in
the record.

DNR relied on Enbridge’s wetland delineation reports; it did not independently confirm
the wetland boundaries contained in those reports. AR 104776 (EIS); AR 007179:25-007180:2,
007192:4-8 (Testimony of DNR witness Allison Willman). DNR did not defend the substantive
accuracy of the delineations, instead contending that Enbridge’s consultants followed standard

delineation methodology and that permit conditions would manage the problem in any event. AR
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002631-002633 (DNR Post-Hearing Brief); see also AR 007171:1-9 (Willman testimony that she
could not question the delineation’s validity “from just a review of the documents”).

The problem is DNR had information indicating Enbridge’s delineations failed to
comprehensively identify wetlands along the proposed route. Ms. Thompson, who was hired by
the Band to conduct field reviews of areas along the proposed route, identified areas with wetland
characteristics, i.e., wetland vegetation and hydrology, that were neither identified as wetlands in
Enbridge’s delineations, nor documented by those delineators as being non-wetlands, i.e. uplands,
based on site characteristics they observed. AR 104787-104791 (EIS); AR 017494-017495,
017659-017676, 017684-017686 (Thompson expert report)

DNR found Ms. Thompson’s field work credible. At hearing, DNR witnesses
acknowledged Ms. Thompson is an “exceptional wetland ecologist” who “was correct in her
determinations ultimately that there is probably additional wetlands out there.” AR 007368:19-22
(testimony of DNR witness Sally Jarosz); AR 007185 (Willman testimony).

The wetland delineators who conducted the delineations did not testify at hearing. Instead,
Enbridge presented the testimony of Scott Storlid to purportedly establish their accuracy. Mr.
Storlid did not conduct the delineations or supervise those who did and, thus, could not
meaningfully opine as to the delineations’ accuracy. AR 005744:4-13, 005801:10-005804:5
(Storlid testimony). Nor did he conduct field investigations that could have confirmed any of the
contested delineations. His vague testimony was only that he “had been out to the project route.”
AR 005741:24-005742:1. Instead, all Mr. Storlid could opine on was that it appeared to him that
the standard delineation methodology was followed, based on his review of the delineation reports
and his opinion that the firms that did do the delineations are qualified. AR 005741:5-23,

005744:14-23 (Storlid testimony). His testimony simply was not probative of the accuracy of the

13
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delineations.

After DNR received Ms. Thompson’s reports, it asked Enbridge to update the table listing
all wetlands the Reroute would impact to include the wetlands identified by Ms. Thompson. AR
044007 (DNR Information Request to Enbridge); AR 008041:7-008042:14 (Haller testimony).
This request was documented in the EIS.

The DNR requested Enbridge update their application materials to incorporate the wetlands
that were observed and reported within MNRD’s wetland survey reports. The DNR also
requested of Enbridge that if any of the missed or underreported wetlands documented by
MNRD would be affected by the project, to update their wetland and waterway crossing
table to incorporate those wetlands.

AR 104791 (EIS). Enbridge declined, citing a lack of GPS data. /d.

DNR attempted to address the issue by turning its request to Enbridge into an unusual
permit condition, directing Enbridge to update the wetland and waterbody impact table after
construction to include the “actual” acreage and location of impacted wetlands. AR 076646
(Permit Condition 234); AR 008044:4-008045:11 (Haller testimony). When asked whether a
condition of this kind is common in wetland fill permits, DNR witness Mr. Benjamin Callan said
it had been used “several” times, giving an example where post-construction assessment of the
actual impacts was used because there was, for that project, an expectation that impacts might
decrease once built. AR 008313:12-18. When specifically asked whether the reason Condition 234
appears in this Permit is an expectation that wetland impacts would decrease, Mr. Callan declined
to answer in the affirmative; instead, he said the purpose of this condition here was to “get an
accurate assessment of impacted wetlands associated with the project.” AR 008314:18-23.

The issue is that DNR must have an accurate assessment of wetland impacts at the time of
permit issuance. Meteor Timber, 2021 WI App 5, §463-64; Kohler, 2024 WI App 2, §76. Allowing
Enbridge to inform DNR only after construction of the location and acreage of wetland impacts is

not just some process foul; it reveals the concrete problems with ex post information gathering.
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Enbridge is required to mark wetland boundaries based on what is in the table prior to disturbing
those areas. AR 076644 (Permit Condition 210). Enbridge has no plans, much less DNR-approved
plans, to conduct real-time delineations during construction, i.e., have assured delineators in the
field at the leading edge of construction to identify missed wetlands prior to impact. AR 008311:4-
22 (Callan testimony); see also AR 003548:9-11 (Mr. Bonin’s testimony that Independent
Environmental Monitor (IEMs) are not placed near vegetative clearing for safety reasons). The
risk that construction will impact unmarked wetlands is thus high and not addressed by the Permit.
This is the whole reason to comprehensively identify them and mark them prior to construction.
DNR’s on-paper prohibition on impacting unidentified wetlands thus does not operate to guarantee
protection of unmarked wetlands. Further, even if Enbridge were able to identify wetlands mid-
construction, it is unclear what it would do about it. It could stop construction and seek a new
wetland permit, or an amendment to the existing permit. Enbridge might attempt to alter
construction plans to avoid the newly identified wetland. AR 008311:23-008312:22 (Callan
testimony). Either approach would entail precisely the project planning and assessment process
that DNR and the applicant are supposed to conduct prior to permit issuance, to ensure legal
standards are met.

The Decision found Petitioners failed to meet their burden of establishing DNR did not
have sufficient information to determine wetland permitting standards were met. The basis for this
conclusion appears to be that Enbridge’s consultants did delineations that were consistent with
established methodology, those delineations identified wetlands not in the Wisconsin Wetland
Inventory (WWI), DNR staff asked follow up questions, the permit purportedly contains
conditions that “address” any issues with the delineations, and that Ms. Thompson only found

“potential” wetlands that were not in Enbridge’s delineations. AR 002976-002978. Each of these
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bases is either entirely irrelevant to the issue presented, inaccurate, or applying the wrong burden
on Petitioners. None of them directly address Ms. Thompson’s findings.

The Decision starts by noting DNR staff concluded Enbridge’s delineations were
conducted according to the correct methodology. AR 002976. This is a non sequitur. The question
is whether they accurately identified wetlands. Neither DNR, nor the ALJ in apparently accepting
this position, cite any authority for the proposition that delineations that appear to have followed
the required methodology must be accepted as substantively accurate despite contrary evidence.
Moreover, DNR’s litigation position is hard to square with DNR’s actions at the time. DNR asked
Enbridge to supplement its list of wetlands with those Ms. Thompson identified, notwithstanding
its view that the delineators followed the proper delineation methodology.

The Decision observes that Enbridge’s delineations identified wetlands that were not in the
WWI, demonstrating that Enbridge’s consultants went into the field and did not simply rely on a
desktop review. AR 002976.* This does not establish that the delineations were accurate. As an
initial matter, Petitioners did not argue that Enbridge’s consultants relied entirely on the WWI, so
the point is irrelevant. Further, it is common knowledge that the WW1 is a starting point for wetland
identification, and the actual delineation is done with fieldwork. Enbridge has said this itself. Doc.
76, 23; see also AR 007161:10-007162:11,007172:22-007173:5 (Willman testimony). This is just
how delineations are done. This is because the WWI provides a preliminary tool that is both
underinclusive and overinclusive of actual wetlands on the ground in Wisconsin. AR 007924:10-
007926:8 (testimony of DNR witness Thomas Nedland); AR 040076:12-15 (Storlid pre-filed
testimony that the WWI, “albeit a very useful preliminary tool, greatly underestimates the presence

of wetlands in the northern portion of Wisconsin. This is true for the Reroute area as well, where

4 The Wisconsin Wetland Inventory is an attempt to use existing data sources, like aerial surveys and topographic
maps, to map the presence of wetlands in Wisconsin. AR 007172:22-007173:5 (Willman testimony),
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the field surveys more accurately identify the wetlands present.”). That Enbridge found wetlands
not in the WWI is thus, to anyone familiar with wetland delineations, only evidence it did the bare
minimum, and certainly not compelling evidence that it found all the wetlands along the Reroute.

The Decision also concludes conditions in the Permit will prevent unidentified wetlands
from being impacted. The Permit includes a standard condition limiting impacts to those identified
in the wetland impact table. AR 076643 (Permit Condition 205); AR 008310:12-23 (Callan
testimony). As discussed above, this condition does not solve the problem, because it rests on the
unsupported assumption that any wetlands not previously identified would be spared construction
impacts, even though they would not be marked as wetlands during construction.

The Decision further found the Permit condition requiring Enbridge to submit the “actual”
wetland impacts post-construction does not authorize Enbridge to impact additional wetlands and
instead is needed because there are seasonal variations to wetland boundaries. AR 002978. There
is no basis for the conclusion that seasonal variation in wetland boundaries is why this Permit
condition was added. The Decision does not cite anything for this conclusion. As noted above, it
is not why Mr. Callan, who signed the Permit, said it was added. It also makes no sense. If seasonal
changes to wetland boundaries necessitated this condition, then it would be standard in all permits.
But it is not, and was not in this permit until Enbridge declined to update its table. The condition
plainly was added to make up for the failure to get Enbridge to add the wetlands Ms. Thompson
identified added to the permit table.

The Decision also notes in passing that staff included permit conditions to “address specific
concerns,” without stating what those concerns were. AR 002978. The Permit conditions discussed
by Ms. Haller in the testimony cited by the Decision have nothing to do with identifying wetlands

or ensuring unidentified wetlands are not impacted. AR 007999 (testimony noting the Permit
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includes conditions relating to the control of invasive species); AR 008012 (testimony noting the
Permit includes conditions relating to waterways crossings); AR 008023 (testimony noting the
Permit includes conditions relating to the use of sheet piling). This testimony does not address
Petitioners’ argument at all.

The Decision notes that “Department staff made visits to Project locations.” AR 002978.
Ms. Haller’s testimony cited by the Decision was that she made two site visits generally. AR
007940:6-12 (Haller testimony). DNR did not field confirm any of the delineations, as described
above. The Decision notes that staff testified they requested and received information, including
revisions to the water quality monitoring plan (WQMP), until they were satisfied permit conditions
were met. AR 002978. The WQMP has nothing to do with this issue, and the portions of Ms.
Haller’s testimony cited by the ALJ say nothing about the location or acreage of wetlands along
the Reroute. AR 007995 (testimony that DNR asked for clarifications around water quality
sampling frequency); AR 008002-008003 (testimony that DNR asked questions about wetland
soils management during construction and other topics unrelated to this issue); AR 008028
(testimony that Ms. Haller felt the final version of the Environmental Construction Plan (ECP)
gave them enough information to make a permitting decision). Further, DNR’s only relevant
information request—updates to the wetland impact table—was denied by Enbridge.

Lastly, the Decision relies on the fact that Ms. Thompson did not assess whether wetland
soils were present in all the areas she identified as having wetland characteristics, i.e., wetland
vegetation and hydrologic indicators, characterizing them as “potential wetlands” only. AR
002977. The Decision erred by relying on this to conclude DNR had sufficient information about
wetland location and extent. First, it does not address Ms. Thompson’s explanation of why she did

not need to take a soil sample to know the delineations had failed to identify wetlands.
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We were in areas with distinct wetland vegetation, obvious hydrology. If 1 was the
delineator and ran into those, we would do a data point. If there were no [wetland] soils,
the data form would have wetland hydrology, wetland plants, no [wetland] soils, upland.
That’s what you have to do if you have some obvious area that’s kind of talking to you like
it might be a wetland. It was their role to do a data point to prove that it was upland. Without
those data points, these look like missed wetlands.

AR 005367:5-18 (Thompson testimony); see also AR 030603:22-030604:2 (Thompson pre-filed
testimony).

Ms. Thompson was explaining that had the delineators observed non-wetlands soils in
these areas, that would have been recorded on the delineation forms, yet it was not. In other words,
these were areas with wetland plants and wetland hydrology, but Enbridge’s consultants did not
record data points to establish it was anything other than a wetland, which is what would have
been expected in areas that have clear wetland vegetation and hydrology. The obvious conclusion
is that the delineators simply failed to identify wetlands along the route. Further, where Ms.
Thompson is describing the “distinct wetland vegetation,” she is referring to wetland obligates,
plant species that almost always grow in wetlands, and almost never in non-wetlands
(probability>99%). See AR 017525, 017582, 017634, 017674 (Thompson fieldwork reports
observing wetland obligates); AR 007327 (DNR witness Ms. Sally Jarosz testimony that wetland
obligates “almost always grow in wetlands™); Boucher v. United States Dep’t of Agric., 934 F.3d
530, 536 (7™ Cir. 2019) (“species that will grow only in wetlands [are] called Obligate Wetland
Plants, which occur more than 99% of the time in wetlands”) (citing 1987 U.S. Army Corps of
Engineers Delineation Manual at 13-14).

The Decision also misunderstands that it was Enbridge’s responsibility to provide accurate
delineations, and DNR’s job to ensure it had delineations it could rely on to identify wetland
impacts. Ms. Thompson reviewed that work and found significant errors. Petitioners have

previously explained that the case law makes clear that all Petitioners must do to meet their burden
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on this issue is demonstrate DNR was missing information it needed. See Doc. 159, 23-26. Indeed,
DNR agreed this is the correct framing of Petitioners’ burden. See Doc. 75, 9 (stating Petitioners
“bore the burden to...show that there was missing information
that impacted DNR’s permitting decision.”). That is what Ms. Thompson’s work demonstrated.
The Decision thus applied the wrong legal standard to this claim, and it is not supported by
substantial evidence. It must therefore be reversed. Wis. Stat. §§ 227.57(5), (6).

C. The Decision’s Conclusion that Petitioners’ Failed to Demonstrate DNR Lacked

Necessary Information About the Quality of Wetlands to be Impacted Is Not
Supported by Substantial Evidence.

To determine whether wetland permitting standards are met, DNR needs to know the
baseline WFV that construction would impact. Undervaluing WFV undermines other aspects of
the permitting process, including the monitoring plan, performance standards, and mitigation
requirements, which are based on understanding baseline WFV. Because Enbridge failed to
accurately assess baseline WFV, and DNR relied on Enbridge’s faulty information, DNR’s Permit
Decisions are premised on inaccurate and incomplete information.

Enbridge’s consultants conducted assessments known as the Wisconsin Rapid Assessment
Method (WRAMs) to assess WFV. WRAMs are used to provide a uniform approach to assessing
the extent to which a wetland provides a given function. AR 104781 (EIS). DNR did not confirm
Enbridge’s WRAMs in the field or do a desktop review of each WRAM; instead, it reviewed a
random subset of 15 WRAMs. AR 104782 (EIS); AR 007178:23-007180:9 (Willman testimony).’
That review revealed significant “inconsistencies” between the condition of the wetlands
Enbridge’s consultants observed and the functional ratings those same consultants assigned to

those wetlands. AR 104782 (EIS); AR 007179:8-16 (Willman testimony noting “differences in [ |

5665 total WRAMSs appear in Appendix D to Enbridge’s delineation reports. AR. 060156-067988.
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opinion” with the functional values assigned by Enbridge). For 8 of the 15 WRAMs reviewed,
DNR found Enbridge’s consultants rated a functional value too low. AR 104782-104783 (EIS).
Enbridge almost exclusively undervalued wetland features, with DNR finding only one instance
of a wetland feature being overvalued. AR 104783 (EIS assessing Wetland ID: wasc035¢_w). In
other words, DNR relied on Enbridge’s WRAMs to establish baseline WFV, set restoration goals,
and determine mitigation requirements, even though Enbridge flunked DNR’s spot check of those
WRAMs.

Ms. Thompson’s work corroborated the finding that the WRAMs understated WFV. She
not only reviewed Enbridge’s WRAMs but conducted field surveys, in which she found that WFV
were undervalued due to a failure to identify functions or properly rate functions. AR 017496-
017499 (Thompson Expert Report); AR 030601:12-030602:2 (Thompson pre-filed testimony);
005200:6-14 (Thompson testimony).¢

The Decision found Petitioners failed to carry their burden of showing DNR lacked
sufficient information about the quality of wetlands to determine that permitting standards had
been met. AR 002978. The Decision notes that WRAMs are not always done for projects requiring
a wetland fill permit and Petitioners “did not establish that WRAMs were required.” AR 002977.
Whether WRAMs are legally required or done for every project does not address Petitioners’
argument. First, this is not a typical wetland fill project, it is a 41-mile pipeline through many
highly valuable wetlands. The amount of information supporting a permitting decision should be
commensurate with that reality. Second, it does not matter that Enbridge and DNR could have

used a different method to typify baseline wetland functions. The WRAMs were done, and DNR

® DNR also did not have sufficient information about the location of seepage wetlands and springs in the project area.
This is discussed below, because it relates to Enbridge’s failure to take all practicable measures to minimize impacts
to WFV. See infra Section .D.v.
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relied on them to assess baseline WFV. Since they undervalue wetland functions, DNR’s
permitting decision undervalues wetlands as well.

The Decision further notes that timed meander surveys were conducted in a subset of 73
wetlands where the WRAM s indicated the wetlands were of higher quality. AR 002976. Timed
meanders are a useful tool for assessing the type and quality of plant community within a wetland,
but these additional surveys gathering data on just one aspect of wetland quality—vegetation—do
not address the underlying problem with the WRAMSs missing and undervaluing a range of WFV.
AR 007196:16-007197:22 (Willman testimony).

The Decision goes on to state Petitioners’ argument is that DNR should have conducted a
field review of each WRAM done by Enbridge’s consultants. AR 002977.7 This is not Petitioners’
argument; our argument is that DNR needed reliable, accurate information about baseline wetland
quality to properly apply the permitting standards and given DNR only did a desktop review of the
WRAMs, which indicated significant problems, it lacked that information.

The Decision also relied on the ALJ’s understanding that Mr. Storlid “reviewed [the
WRAMs], visited the Project route, and found the assessments accurate.” AR 002977 (citing AR
005710, 005741-005742, 005758 (Storlid testimony)). Reading this sentence, one would think Mr.
Storlid’s “visits” to the project route were to review the accuracy of the WRAMs. Yet, just as with
his opinion on the delineations, Mr. Storlid’s opinion on the WRAMSs was based on a desktop
review of the WRAM reports, not fieldwork. AR 005801:10-005804:5; see also supra Section 1.B.
Mr. Storlid’s vague reference to visiting the project route is not the same thing as field confirming

the substantive accuracy of the WRAMs. AR 005741:24-005742:1. Indeed, the testimony cited by

7 The citation accompanying this statement in the Decision does not support the statement. It is to testimony of a DNR
witness stating that she did not conduct site visits to wetlands along the route. AR 007178-007180 (Willman
testimony).
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the Decision does not say he did field visits to confirm the substantive accuracy of the WRAMs.
AR 005710 (Storlid taking the stand and being sworn in); AR 005741-005742 (Storlid testimony
that the delineations appear to him to have followed the delineation methodology); AR 005758
(Storlid testimony that the WRAMSs appear to have been done according to the “standard
methods”). Relying on Mr. Storlid’s “field visits” to establish that he confirmed the WRAMSs’
accuracy is thus entirely erroneous.

Lastly, the Decision says that the WRAMs “were not the only information” DNR relied on
to assess wetland quality, in any event. AR 002978. A couple of paragraphs below this statement
the Decision notes that the EIS includes data from the WRAMs, timed meanders, and “other data
defining wetland boundaries, documenting plant communities, wetland functional value ratings,
and floristic integrity.”® Id. The problem with this statement is that the data on WFV and floristic
integrity in the EIS is the data collected by the already-discussed WRAMs and timed meanders.
AR 104776-104787. There was not other information that could have cured this defect.

The Decision’s evidentiary basis for concluding DNR had sufficient information about
baseline wetland quality is a collection of either irrelevant or entirely inaccurate observations.

This is not substantial evidence, and the Decision must be reversed.

8 As for the reference in this same paragraph of the Decision to DNR staff field visits and information requests, they
no more support the Decision here than they did for the issue of whether DNR had sufficient information regarding
the location and extent of wetlands along the project route. See supra Section I.B. The WQMP is irrelevant to this
issue, the site visits were not to wetlands to review WRAM accuracy, and the permit conditions have nothing to do
with the WRAMSs or any wetland quality assessments.
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D. The Decision’s Conclusion that Petitioners Failed to Demonstrate that the Reroute
Will Result in Significant Adverse Impacts to WFV Does Not Articulate Adequate
Reasoning or an Evidentiary Basis, Proceeds from a Misinterpretation of Law,
and Is Not Supported by Substantial Evidence in the Record.

i. The Decision does not adequately state legal reasoning or an evidentiary basis
for its conclusion that Petitioners did not meet their burden on this issue, and
what reasoning is present reveals reversible errors of law.

Petitioners demonstrated at hearing that the Reroute would result in significant adverse
impacts to WFV, in violation of Wis. Stat. § 281.36(3n)(c)3. As described above, statute requires
DNR to consider five factors in assessing impacts to WFV: direct impacts to WFV, cumulative
impacts to WFV, secondary impacts to WFV, the positive impact of mitigation to WFV, and the
net environmental impact of the Reroute. See supra Section LA (discussing Wis. Stat. §
281.36(3n)(b)). Petitioners’ argument is that the proposed project would result in significant direct,
cumulative, and secondary impacts to WFV, and that DNR understated the extent of these impacts
in reaching its permitting decision.’ Mitigation would not compensate for those adverse impacts,
because of errors in assessing the baseline wetland functions that will be impacted, as well as the
intensity and duration of impacts from construction. DNR itself found the net environmental
impact of the Reroute would be negative. AR 076656 (Permit FoF 44(e)). Taken together, this
means the Reroute would result in significant adverse impacts to WFV, and the permitting decision
must therefore be reversed. Petitioners explain in the next section why there is not substantial
evidence in the record to support the ALJ’s conclusion that we did not meet our burden on this

issue. Here, Petitioners first address errors of law.

9 Petitioners’ focus on direct and secondary impacts to WFV, but note here the project will cause significant
cumulative impacts to WFV, as well. DNR’s cumulative impacts finding in the Permit focuses on a single impact: co-
location of future linear utility projects. AR 076655 (Permit FoF 44(b)). This is a significant cumulative impact. There
are also other cumulative impacts of this project on WFV together with existing and projected downward pressures
on wetland functioning, including climate change and land development for purposes beyond utility construction
projects. The Decision contains no substantive discussion of cumulative impacts.
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As Petitioners have already discussed in prior briefing, the Decision’s reasoning and
evidentiary basis for the conclusion that Petitioners did not meet their burden of showing the
Reroute would result in significant adverse impacts to WFV is inadequate. (Doc. 47, 11-12; Doc.
159, 21-23). Written decisions of an ALJ following a CCH need to meet
certain minimum requirements. “[T]the primary purpose of providing judicial review of
administrative rulings is to prevent the exercise of arbitrary, unreasonable or oppressive conduct
by the [agency]. But to insure against such improper behavior, the reviewing court must understand
what the [agency] did. As a result, the administrative rules require the [agency]to set out
its reasoning.” Gimenez, 203 Wis. 2d at 359 (citing Wis. Stat. § 227.47) (internal quotations and
citations omitted); see also, Clean Wis., Inc. v. PSC, 2005 WI 93, 9145, 282 Wis. 2d 250, 700
N.W.2d 768 (holding that the written decision must be “specific enough to inform the parties and
the courts on appeal of the basis of the decision.”). Accordingly, “[the] decision must
separately identify the...elements [of the applicable law] and discuss the evidence which relates
to each element. The decision must also provide details of why the evidence supports
the [agency’s] findings.” Gimenez, 203 Wis. 2d at 359; see also, Madison Gas & Electric Co. v.
Public Service Com., 109 Wis. 2d 127, 137, 325 N.W.2d 339 (Ct. App. 1992) (holding that an
agency order that failed to “give[] the rationale or reason” for its decision beyond a bare ultimate
factual conclusion and that failed to reach a necessary question must be set aside). The Decision
concludes by observing that the ALJ “is not required to make findings that respond to every issue
the [Petitioners] raised in its request.” AR 003006, quoting Peace Lutheran Church & Acad. v.
Vill. of Sussex, 2001 WI App 139, 933, 246 Wis. 2d 502, 631 N.W.2d 229 (brackets in original).
At issue in that case was whether a board was required to respond in its written decision to a

constitutional argument raised by a party. Peace Lutheran Church, 2001 WI App 139, 32. The
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court of appeals found it was not. Id. at 33, citing, State ex rel. Harris v. Annuity & Pension Board,
Employees’ Retirement System, 87 Wis. 2d 646, 275 N.W.2d 668. This quotation, however, merely
states what ALJs do not have to do; it fails to note that these cases also set forth what ALJs do
have to do in their written decisions. Peace Lutheran Church goes on to find the written decision
in that case was sufficient because it provided enough specificity to inform the parties of the basis
for the decision.!°

The ALJ is thus required to issue a written decision that provides its reasoning and
evidentiary basis, with enough specificity to allow the parties and the reviewing court to know
what the agency decided and why. As detailed below for the various construction-related impacts
at issue in this case, the Decision merely notes: Petitioners presented evidence that construction
would cause adverse impacts to WFV; DNR considered impacts from those construction activities
during its permit review; and, in some instances, imposed permit conditions purporting to address
those impacts. The Decision then concludes that Petitioners did not meet its burden of showing the
Reroute would result in significant adverse impacts to WFV. AR 002980-002982.

Enbridge’s and DNR’s defenses of the Decision’s reasoning do not address how merely
referencing the existence of permit conditions, without more, constitutes the kind of reasoning
allowing parties and this Court to understand the basis for the opinion. Instead, they attack a straw
man, misconstruing our position as demanding a novel requirement that the ALJ must draft a
decision with exhaustive citations to the record for every point the ALJ considers and every point

raised by every party at the hearing. (See, e.g., Doc. 181, 12-13; Doc. 178, 8-10). This is simply

10 Gimenez specifically narrowed Harris, in any event:

we do not accept the Board’s basic premise that the Harris court ever intended to set out a litmus
test which courts should use to measure the quality of administrative findings.... Imposition of such
a limited requirement would not coincide with the supreme court’s explanation of why the
legislature provided for judicial review of agency decisions.

203 Wis. 2d at 357.
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not our argument. What Petitioners say is required is simply what the case law establishes is
required: that the Decision provide its reasoning and evidentiary basis with enough specificity that
the parties and the Court know what the agency decided and why. The ALJ did not meet this
standard.

What reasoning does appear in this section of the Decision demonstrates its reliance on
misinterpretations of law. The Decision states the parties disagree about how Wis. Stat. §
281.36(3n)(c)3 operates and then concludes that Enbridge and DNR’s interpretation is correct and
supported by Kohler. AR 002980-002982. It is, candidly, not always clear what the Decision’s
interpretation of Wis. Stat. § 281.36(3n)(c) is, due to its brevity and several ambiguous statements.
This discussion either describes disagreements that do not actually exist—by ascribing positions
to Petitioners we did not take—or else demonstrates the Decision rests on misinterpretation of the
law.

The Decision states Petitioners’ interpretation of Wis. Stat. § 281.36(3n)(c)3 is in error
because we view it as imposing “a substantive constraint.” AR 002980. The requirements of sub.
(3n)(c)3 are clearly substantive. Whether a project would result in significant adverse impacts to
WEFV is a substantive question. Indeed, it hard to see how this requirement could be any more
substantive. The Decision thus appears to instead understand sub. (3n)(c)3 as a non-substantive,
i.e., procedural, requirement.

The Decision’s discussion of Kohler illustrates the error. The Decision describes Kohler’s
holding as turning on factual findings that “there were no conditions in the permit addressing the
adverse impacts” and “the Department did not consider” whether certain adverse impacts would
occur. AR 002981. The Decision then contrasts the permit in Kohler with this Permit. AR 002981

(“unlike the permit in Kohler, here the Department evaluated the impacts of concern raised by the
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Petitioners and conditions in the permit largely address them”). This discussion misunderstands
and misapplies the holding in Kohler as merely requiring an inquiry into whether the Department
considered impacts and the Permit contained conditions to address them, rather than a substantive
inquiry into whether the proposed project would result in significant adverse impacts to WFV.

As a threshold matter, Kohler did not even concern whether the proposed project met sub.
(3n)(c)3. See Kohler, 2024 WI App 2, 451 (“The ALJ was not ruling on the merits of the permit
and whether the statutory requirements of Wis. Stat. § 281.36(3n)(c)3. were met.”); see also id. at
q452-53. Instead, the court of appeals affirmed the ALJ’s decision that the Department lacked
information necessary to determine whether permitting standards were met, which explains the
focus on whether DNR “did not consider” certain impacts sufficiently. The Decision does not
engage with how Kohler reached its conclusion, in any event. In Kohler, the court looked to
potential impacts to groundwater and wetlands from runoff of pesticides and nutrients, noting that
DNR requested a water table map and runoff management plans, but did not receive final, reliable
versions of these documents from the applicant in a timely manner. /d. at §452-55. The Court then
reviewed conditions in the permit purporting to address impacts from these chemical applications
and the ALJ’s finding that these limits on chemical applications were insufficiently stringent to
obviate the need for more information about their potential impacts. /d. at §957-61. The Court
specifically noted that the effectiveness of Permit conditions in addressing impacts from chemical
applications was “significantly disputed at the hearing,” and engaged in a detailed discussion of
the relevant, competing expert testimony, before finding the ALJ’s conclusion that necessary
information was missing was supported by substantial evidence. /d. at §]66-67.

Thus, Kohler did not merely ask whether DNR considered concerns or conditions were

present. It discussed whether those conditions were substantively strong enough to obviate the

28



Case 2026CV000008 Document 191 Filed 05-11-2026 Page 35 of 142

need for more information about potential impacts. By viewing sub. (3n)(c)3 as non-substantive,
the Decision fundamentally misinterprets the statute as requiring only a procedural inquiry into
whether DNR considered impacts and included conditions to try and address them. That
misinterpretation would, potentially, explain why the Decision does not cite any record evidence
for its conclusion. If the requirement in sub. (3n)(c)3 is procedural, then the mere fact DNR
considered impacts and included conditions in the permit would be enough. But this would simply
reveal a fundamental misinterpretation of the statute that requires reversal for a different reason
than a failure to meet Wis. Stat. § 227.47(1). See Wis. Stat. § 227.57(5).

The Decision then goes on to draw a series of purported distinctions between the parties’
varying interpretations of this provision that either do not actually exist or reveal the Decision
misapplied the law.!! The Decision states Petitioners assert that the minimization requirement is
separate from the mitigation requirement, whereas Enbridge and DNR, correctly in her view, say
they are integrated, allowing DNR to consider both minimization and mitigation when considering
impacts to WFV. AR 002980.!2 On the statute’s face, mitigation and minimization are separate
requirements. Compare Wis. Stat. § 281.36(3n)(d) (requiring mitigation) with Wis. Stat. §

281.36(3n)(c)2 (requiring minimization). To the extent “integrated” merely means that the effects

' The Decision says Petitioners “contend that the Department must determine what level of wetland impact is the
lowest practicable by comparing multiple design, routing, and construction alternatives, and then selecting the option
that actually minimizes functional loss.” AR 002980. We note Petitioners did not bring a claim under sub. (3n)(c)l1,
so that provision, and alternatives analysis generally, is not relevant to any issue we have raised during this hearing,
and we did not advance any interpretation of that requirement in briefing.

12 The Decision also relies on Kohler for this proposition. AR 002980-002982. The Decision says Kohler created a
“mandate...to consider the ‘the entirety of the project’ necessitat[ing] an evaluation that considers both minimization
and mitigation.” AR 002981 (empbhasis in original). The Decision then says the subsection requiring mitigation would
be rendered meaningless if DNR “were barred from considering the restorative effects of mitigation.” /d. But that is
not what Kohler meant by discussing the “entire project”; indeed, that case did not concern the sufficiency of
minimization or mitigation requirements at all. In Kohler, the issue was whether DNR should consider aspects of the
project causing impacts beyond the immediate footprint of the wetland discharge itself. Kohler, 2024 WI App 2, 934.
Kohler argued that DNR was not required—or even allowed—to consider these impacts but was instead limited to
considering wetland impacts stemming directly from the wetland fill necessitating the need for a permit in the first
instance. Id. The court agreed with the ALJ the proper interpretation of the statute did not support Kohler’s argument.
1d.
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of minimization and mitigation are part of the overall analysis of whether the project will result in
significant adverse impacts to WFV, that is simply an obvious, uncontested reading of the statute.

The effect of mitigation is, as Petitioners have said from the outset of this case, explicitly
incorporated into the analysis of whether a project will result in significant adverse impacts to
WEFV via Wis. Stat. § 281.36(3n)(b)4. AR 000148, 000153 (Petitioners’ December 12, 2024
Petition for Contested Case Hearing). Further, practicable measures that are required to minimize
impacts to WFV mean there will be fewer impacts to WFV that need to be mitigated for, i.e., the
direct, cumulative, and secondary impacts to WFV would be lower. If that is all the Decision means
by “integrated,” that is entirely consistent with Petitioners’ stated position, and there are no actual
differing interpretations on offer. If instead the Decision means that so long as the applicant takes
all practicable measures to minimize impacts to WFV and conducts mitigation, then sub. (3n)(c)3
is necessarily satisfied, that would be an erroneous interpretation of law, because each of the
requirements in sub. (3n)(c) must be met, and projects can still result in significant adverse impacts
to WFV even if the proponent is taking all practicable measures to minimize those impacts. See
supra Section LA.

The Decision then says Petitioners misinterpret the statute as requiring the applicant to
“exhaust” minimization “before” moving to mitigation. AR 002980. In criticizing the
understanding that minimization needs to occur “before” mitigation, the Decision is simply wrong
on the law. AR 002980. The permitting review process requires the applicant to avoid impacts,
then minimize impacts, and then, last, mitigate for the impacts neither avoided nor minimized.
Indeed, DNR’s regulations define “compensatory mitigation” as “the restoration, enhancement,
creation, or preservation of wetlands expressly for the purpose of compensating for unavoidable

adverse impacts that remain affer all appropriate and practicable avoidance and minimization has
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been achieved.” Wis. Admin. Code NR § 350.003(4) (emphasis added); see also AR 002327 (DNR
Post-Hearing Brief) (“The Department requires compensatory mitigation affer a project has
undertaken all practicable measures to avoid and minimize wetland impacts.”) (emphasis added);
see also AR 007844:12-007846:15 (DNR testimony that it requires applicants to first avoid and
then minimize impacts to WFV, then determine how much mitigation is required). The Decision
thus criticizes an interpretation that simply is a verbatim reading of the applicable regulation and,
in doing so, reveals the ALJ misinterpreted the statute.

In sum, the Decision does not contain sufficient reasoning or evidentiary basis for its
conclusion that Petitioners did not show the Reroute would result in significant adverse impacts to
WVEF. What the Decision does have to say about sub. (3n)(c) is confused and incorrect on the law,
showing the ALJ misinterpreted Wis. Stat. § 281.36(3n)(c)3 as merely requiring a
“(non)substantive” inquiry into whether the Reroute would result in significant adverse impacts.

ii. The Decision’s conclusion that Petitioners did not meet their burden to show

the Reroute will cause significant adverse impacts to WFV is not supported by
substantial evidence in the record.

a. Vegetative clearing will cause significant adverse impacts to WFV, DNR
misclassified impacts as “temporary” and the Decision is not supported by
substantial evidence and does not comply with Wis. Stat. 227.47(1).

Pipeline construction would require clearing vegetation to ground level throughout the
right of way. AR 074829 (ECP); AR 104397-104398 (EIS). It is not genuinely contested that
clearing vegetation, including trees, impacts WFV. Clearing vegetation impacts WFV by
fundamentally impairing a wetland’s ability to function as habitat, altering surface and
groundwater functions, and weakening floral diversity and quality. AR 104824 (EIS discussing
the effect on floral diversity); AR 104825-104826 (EIS discussing the effect on habitat); AR
104826-104827 (EIS discussing the effect on local hydrology).

For this project, wetlands along the placement of the pipeline will be permanently
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maintained to allow Enbridge access. AR 076654 (Permit FoF 38). In these areas, vegetative
impacts are obviously permanent. Some forested wetlands are thus permanently “converted” to
non-forested wetland types. 1d.; see also AR 104787, 104791-104792, 104813-104814 (EIS). In
other areas, vegetative clearing will be done to facilitate construction but will not be repeatedly
cleared. AR 076654 (Permit FoF 39). Instead, those areas will be allowed to revegetate, with some
active seeding and other revegetation proposed. /d. DNR relies on this revegetation being
successful to conclude that impacts from vegetative clearing will be temporary. AR 076661
(Permit FoF 59).

While plants can grow back, restoring some lost functions over time, hydrologic impacts,
soil compaction, and other construction activities will frustrate revegetation. AR 003842:11-
003843:3 (Almendinger testimony); AR 104616 (EIS statement thatsoil compaction “limits the
ability of the soil to recover after construction and establish successful plant communities”). There
is also the constant, serious risk of invasive species spread preventing attainment of pre-
construction wetland vegetation and functioning.

Further, in forested wetlands that are not classified as being permanently converted to non-
forested wetlands, DNR classified impacts to WFV from the removal of mature trees as
“temporary.” AR 076654 (Permit FoF 39). But as Petitioners argued, these impacts to WFV simply
do not meet the regulatory definition for temporary impacts. There has already been extensive
argument on this in stay briefing, so Petitioners will not recapitulate those arguments in full here.
(Doc. 159, 16-21; Doc. 179, 10-13).

Here, we reiterate that the bottom line is that clearing mature trees from wetlands does not
meet the regulatory definition of “temporary.” Wis. Admin. Code NR § 350.003(39). Removing

mature trees from forested wetlands does not cause adverse impacts to WFV that would “only
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occur during the non-growing season” or “result in negligible impacts to wetland function or
area[.]” Enbridge would also not “restore preexisting wetland function at or soon after the
conclusion the permitted or exempt activity” when decades would pass, at a minimum, before the
functions of a forested wetland community would return. AR 076654-076655 (Permit FoF 39);
AR 104792 (EIS). Enbridge and DNR claim notes to the rule expressly categorize these decades-
long impacts as temporary. AR 002389 (Enbridge Initial Brief); AR 002636-002637 (DNR
Response Brief); AR 002670 (Enbridge Response Brief). This defies both the text of the rule and
common sense, and there is no authority cited for the proposition that administrative rule notes can
contravene the rule text. Petitioners thus presented arguments that DNR understated the impact to
WFV from vegetative clearing on the front end, overstated the efficacy of restoration on the back
end, and misclassified clearing of mature trees from forested wetlands as temporary.

The Decision generally notes Petitioners’ concerns about the impact of vegetative clearing.
AR 002981. It subsequently reaches the ultimate finding that Petitioners did not meet their burden
of showing the Reroute would result in significant adverse impacts to WFV, without any
substantive discussion of the impact of vegetative clearing on WFV. AR 002982. The only
statement regarding vegetative impacts between noting the issue and reaching the ultimate finding
that permitting standards were met is that “[v]egetation clearing is addressed” in Permit conditions.
AR 002981. No explanation of what these conditions require or how they purportedly support a
finding that vegetative clearing will not result in significant adverse impacts to WFV is provided
in the Decision. On its face, the Decision simply does not meet the requirements of Wis. Stat.
227.47(1) on this issue.

Further, reviewing what the cited conditions say does nothing to explain the basis for the

Decision. Condition 32 states that vegetative clearing in areas of trenchless installation will be no
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wider than required by the Pipelines & Hazardous Materials Safety Administration (PHMSA). AR
076627.13 Petitioners argument is that the vegetative clearing authorized by the Reroute will cause
significant adverse impacts to WFV. It cannot be an answer to that argument that DNR could have
authorized even more clearing than it did; this condition would thus be relevant to whether
Enbridge is taking all practicable measures to minimize impacts, not whether the vegetative
clearing that is being authorized will result in significant adverse impacts to WFV.!4 Further, this
condition only applies in areas of trenchless installation and thus does nothing on its face to limit
impacts along the majority of the route. As far as Petitioners can discern, no witness offered
testimony on how this Permit condition assures vegetative clearing will not cause impacts to WFV.

Condition 43 similarly states that in areas where waterways are crossed via horizontal
directional drilling (HDD), that clearing be limited to 30-feet, unless DNR allows it to be wider
(or 50-feet, in the case of a named exception). AR 076629. Relying on this condition has the same
problems as Condition 32; it does not explain how vegetative clearing would not cause significant
adverse impacts to WFV to note that there could have been even more clearing allowed, and it
says nothing about the vast majority of the route.

Conditions 57 and 60 have to do with invasive species management. AR 076630-076631.
The former merely notes the existence of an Invasive and Noxious Species (INS) management
plan and the latter states that workers must mark areas with invasives prior to clearing. Id.
Condition 139 concerns waterways, not wetlands, and thus is facially irrelevant to this issue. AR
076638. Condition 216 is the parallel condition to Condition 139 for wetlands and merely states

that Enbridge cannot place the cleared vegetation into wetlands. AR 076644.

13 The Decision cites to page 31 of the Permit, but that is where FoF 32 is located, not Condition 32. Condition 32
appears on page 4 of the Permit (AR 076627).

14 This reinforces the notion that the ALJ’s discussion of minimization being "integrated” evinces a misunderstanding
that taking minimization measures can satisfy sub. (3n)(c)3.

34



Case 2026CVv000008 Document 191 Filed 05-11-2026 Page 41 of 142

The Decision does not mention the issue of whether DNR correctly classified clearing
mature trees from forested wetlands as “temporary” at all. By failing to reach a necessary issue,
the Decision does not rest on a sufficient factual or legal basis. See supra Section 1.D.i (citing
Madison Gas & Electric Co). Even accepting Enbridge’s suggestion that we should read the
Decision as impliedly adopting Enbridge’s arguments around whether clearing trees is a
“temporary” impact, its arguments are unavailing, in any event, for reasons just described.

b. Construction mats and soil compaction.

Heavy equipment use for pipeline installation causes soil compaction. AR 104616 (EIS);
AR 012176-012177, 012182 (conclusion of a scientific study of pipeline construction in Wisconsin
was that “construction led to soil compaction.”). Soil compaction impairs wetland functioning by
reducing the ability of water to flow through the compacted soil, and by frustrating wetland plant
revegetation. AR 003842:11-003843:3 (Almendinger testimony); AR 104616 (EIS) (“Soil
compaction would...slow vegetation reestablishment during the restoration phase.”); AR 012182
(study finding that “It is also likely that the combination of compaction and soil mixing (during
trench backfilling) changed soil water holding capacity, and thus, altered hydrology, soil/sediment
chemistry, and invertebrate and wetland plant habitat”). Approximately 80% of soils along the
route are “medium or high” compaction prone. AR 104615 (EIS Table 5.6-4). Wet, soft soils
experience greater compaction than dry, upland soils. AR 003841:18-003842:5 (Almendinger
testimony); AR 031403 (Storlid Expert Report). The volume of heavy vehicular traffic would be
especially large for this project due to the use of HDD. AR 006974:14-006975:4 (testimony of
DNR witness Amy Minser). Compaction concerns are further heightened here because trench
dewatering would occur at the same time heavy equipment sits on top of wetland soils, which
would reduce pore pressure, thereby weakening resistance to compaction even further. AR

003843:4-003844:1 (Almendinger testimony that dewatering and applying pressure from heavy
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equipment causes compaction); AR 006144:20-006145:3 (Wuolo testimony that dewatering
reduces soil pore pressure). Conditions are therefore ripe for significant soil compaction and thus
significant impacts on wetland functioning.

Immediately following vegetative clearing, construction mats will be placed in wetlands
crossed by the Reroute. AR 074833-074834 (ECP). These mats are primarily intended to create a
stable surface for heavy equipment to traverse the construction site. AR 104413 (EIS). Mats
purportedly reduce soil compaction by distributing equipment weight. /d. (“Matting helps spread
out the weight of construction equipment and could reduce the degree of soil compaction.”).

The only empirical evidence Enbridge or DNR introduced purporting to establish mat
efficacy in avoiding compaction was a study on mat use in dry upland soils that are unlike the
conditions in which mats would be used for this project. AR 031839; AR 003844:16-003846:1.
Even setting aside the apples to oranges comparison, that study found that mats do not prevent
compaction. The authors ultimately recommended avoiding construction activities on moist,
compaction-prone soils, during the growing season, or the use of mats beyond six weeks, because
of the increased risk of soil compaction and impairments to vegetation. AR 031844 (conclusion).
For this project, mats would be used in moist, compaction-prone wetland soils, for durations
greater than 60 days in all locations, and during portions, if not the entirety, of the growing season.
AR 042883-042884 (Enbridge’s Information Request Response); AR 008302:9-008305:18
(Callan testimony).

Active compaction alleviation techniques can include deep tillage and the addition of
compost. AR 009379-009384 (Minnesota DNR Stormwater Manual). Enbridge is not going to use
these techniques in wetland soils. AR 104817 (EIS) (“Enbridge is not pro-posing to decompact

wetlands and states compaction would be alleviated by natural freeze-thaw cycles.”); AR 006135
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(Wuolo testimony). Passive alleviation processes like freeze-thaw cycles have limited efficacy.
AR 003846:23-003847:4 (Almendinger testimony); AR 009379 (natural processes take many
years to work, have shallow effects, and cannot address severe compaction). Given this,
compaction and its effects would be persistent, if not permanent. AR 003847:5-8 (Almendinger
testimony).

DNR included Permit conditions purporting to limit impacts from compaction, but these
conditions will not avoid compaction or its effects. As DNR witness Ben Callan acknowledged,
conditions directing Enbridge to rightsize vehicles and limit vehicle traffic are essentially
unenforceable suggestions to Enbridge, which will select vehicle size and use based on
construction preferences without DNR preapproval or oversight. AR 008299:18-008301:14; AR
076627, 076644-076645 (Permit Conditions 22, 218, and 219). Mr. Callan testified that limits on
duration of mat use are intended to capture situations where a contractor fails to make plans for
mat removal once they are not needed for construction anymore, not to actually reduce the duration
of their use during construction. AR 008302:9-008303:22 (discussing AR 076646, Permit
Condition 237). Permit conditions ask Enbridge to try to limit use during the growing season, but
Mr. Callan agreed mats could be in place during much, if not all, of the growing season. AR
008305:9-18. Indeed, this condition confirms that mats would be in place through “final cleanup.”
AR 076646 (Permit Condition 237). Lastly, Enbridge is not monitoring pre- and post-construction
soil density, meaning there is no way to identify the extent of compaction caused by construction.
Despite all of this, DNR concluded soil compaction and its effects will be merely temporary. AR
104616 (EIS).

Again, the Decision merely notes, without any additional discussion, that the Permit

contains conditions relating to soil compaction. AR 002981 (citing AR 076630, 076645-076646
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(Permit Conditions 55, 219, 236)). There is no explanation of what these conditions require, how
these conditions address Petitioners’ concerns, how they survive criticisms from Petitioners’
witnesses, discussed above, or otherwise assure soil compaction will not impact WFV.

Looking at the conditions cited by the ALJ does not illuminate the Decision’s reasoning.
Condition 55 limits how Enbridge may dispose of HDD fluids in landfills. AR 076630. This
condition has nothing to do with soil compaction at all. Condition 219 is a vague, unenforceable
suggestion as discussed above. Condition 236 similarly states: “You shall operate vehicles and
equipment in wetland on construction matting or during stable ground conditions where operation
will not result in soil rutting, mixing, or compaction.” AR 076646. Of course, the precise problem
is that operation of heavy equipment for the duration required by this project will cause soil
compaction, even on matting. AR 003844:2-15 (Almendinger testimony). So, the existence of this
condition telling Enbridge to use mats some of the time is merely the starting point of the dispute,
not its resolution.

Enbridge contends there is substantial evidence in the record to support the ALJ’s Decision,
citing testimonial evidence the ALJ neither references nor cites. (Doc. 76, 25) (citing testimony of
Mr. Callan and Mr. Wuolo). The testimony of Mr. Callan is that using mats is better than not using
mats, in part because it gives workers a more stable surface. His conclusory testimony in the
section cited by Enbridge is that the idea behind using mats is they distribute weight across a wider
area. AR 008223:5-008225:2. This is the threshold argument for how mats purportedly reduce
compaction; it does not add anything of substance to the Permit conditions described above, much
less address any of the issues or empirical evidence raised by Petitioners. Enbridge cites Mr.
Wuolo’s testimony that wetland soils are actually resistant to compaction, because they are

saturated between pore spaces, thus increasing pore pressure. AR 005976:25-005978:13. This

38



Case 2026CV000008 Document 191 Filed 05-11-2026 Page 45 of 142

claim is inconsistent with not just Petitioners’ witness testimony, but also the opinions of other
Enbridge witnesses, and the study cited by Mr. Wuolo himself, that wetland and/or saturated soils
are more susceptible to compaction. AR 003841:12-003842:5 (Almendinger testimony); AR
031403 (Storlid expert report) (“wetlands that have hydrology near the ground surface and/or
consist of organic soils may experience greater soil compaction when construction mats are
used.”); AR 031842 (study cited by Mr. Wuolo stating “the use of heavy equipment is
discouraged...when soils are moist...as elevated moisture reduces soil strength and increases the
risk of compaction”). Even if pore space saturation did make soil resistant to compaction,
dewatering trenches in wetlands would have the precise effect of reducing pore pressure, as Mr.
Wuolo agreed. AR 003843:4-003844:1 (Almendinger testimony); AR 006144:20-006145:3
(Wuolo testimony). This testimony does not constitute substantial evidence.

c. Trenching.

Construction of the Reroute requires digging a trench through wetlands crossed by the
project, placing the pipe section, and filling it with native or nonnative material, depending on the
circumstances. AR 104401, 104404-104405 (EIS). Trenching will directly impact WFV by
creating a new, preferential flow path for water. AR 003413:24-003417:12 (Bonin testimony).
Acknowledging this “French drain” effect can occur, DNR relies on the efficacy of trench breakers
to maintain wetland hydrology. AR 076659-076660 (Permit FoF 53); AR 104593-104595, 104818
(EIS). Trench breakers will have limited efficacy in avoiding these impacts, however, because:
they merely slow the flow of water, not stop it; there are locations where trench breakers will be
used alongside bleeder drains that are designed to increase flow; and they only stop water flow in
one direction, while trenching would facilitate flow in multiple directions AR 003417:13-

003420:12 (Bonin testimony); AR 004691:18-004693:24 (testimony of Band witness Mr. John
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Bratton). DNR’s reliance on trench breakers to avoid this impact across roughly 30 miles of
trenching is overly optimistic and not supported by the record.

Placement of the pipeline itself could affect wetland hydrology in areas where the pipeline
is placed at a depth that intersects with the existing lateral flow path through the wetland, thereby
blocking that flow and altering baseline hydrology in that wetland. AR 017317-017318
(Almendinger pre-filed testimony). The effect would be to cause too much or little water on either
side of the pipeline, impairing wetland functioning.

The Decision merely notes Petitioners raised issued relating to impacts from trench
construction, and states that “[tJrenching was addressed” in Permit conditions. AR 002981 (citing
AR 076628, 076641-076643 (Permit Conditions 37, 170, 193 and 203)). No citation to any
evidence is provided, nor is there any discussion of what the conditions say, or how they address
impacts from trenching.

Permit Condition 37 states that there shall be no trenching in HDD areas along the bore
path. AR 076628. Of course, that is why HDD is called a “trenchless” method to cross wetlands
and waterways. AR 104387 (EIS). Petitioners’ argument is that the areas where trenching is
happening in and around wetlands will impact wetland hydrology. It is therefore not relevant that
Enbridge could have been proposing even more trenching than it is.'> It is also unpersuasive to
point to this when “Enbridge has proposed installing 75% of the proposed pipeline via trenching....”
AR 104380. This condition thus does not address the issue of impacts from the proposed trenching
at all. Conditions 170, 193, and 203 concern trenching in waterways, not wetlands, and the use of
trenching methods that will not be used in wetlands. AR 076641-076643. In short, the entirety of

what the Decision says on this issue is reference to the existence of conditions that, on their face,

15 Again, unless one is under the misunderstanding that measures to minimize impacts to WFV are relevant to the
question of whether the project would ultimately result in significant adverse impacts to WFV. See supra Section L.D.i.
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do not address impacts to WFV caused by trenching through wetlands. It is hard to imagine a
situation where a written decision could more clearly fail to state an evidentiary basis for its
conclusions or be supported by substantial evidence.

Enbridge contends there is substantial evidence in the record to support the Decision, citing
testimonial evidence about trenching the ALJ neither mentions nor cites. (Doc. 76, 25-26) (citing
AR 005974:8-005975:13, 005970:10-005971:22 (Wuolo testimony); AR 003869:7-003870:16,
003940:8-003941:11 (Almendinger testimony)).

Mr. Wuolo’s testimony cited by Enbridge was that the presence of a trench with altered
permeability will not have any effect on water levels in the project area because the trench will act
like a “foundation drain” that is “absolutely ineffective unless...connected to a sump pump.” AR
005974:16-005975:13. The problem with this explanation is that, as DNR itself acknowledged,
the concern is that “the trench [would] effectively function[ | as a French drain.” AR 104594-
104595 (EIS) (emphasis added). A French drain works without a sump pump; it uses only gravity.
Mr. Wuolo’s characterization of the filled trench as a foundation drain thus makes no sense. See
also infra Section I11.B.

The testimony of Dr. Almendinger that Enbridge cites does not establish any weakness in
Dr. Almendinger’s claim that pipeline placement could block lateral flow through the wetland,
thereby altering wetland hydrology. It is merely Dr. Almendinger reiterating what he said from the
outset, which is that this effect will occur where the pipeline is located at a depth that matches the
preexisting lateral flow layer in the wetland and, obviously, would not occur where that is not the
case. The cited testimony is hardly substantial evidence that the impact described by Dr.

Almendinger would not occur.
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d. Blasting.

Petitioners demonstrated that the Reroute would entail significant amounts of blasting that
would adversely impact wetland functioning. The Decision found Petitioners’ expert witness
testimony weakened on cross, based on statements those witnesses made regarding entirely
unrelated topics, demonstrating not only that the Decision’s conclusion regarding blasting is not
based on substantial evidence, but that the ALJ fundamentally conflated entirely distinct issues.

In places where trenching cannot be accomplished with excavators due to shallow bedrock,
including in wetlands, blasting would be used. AR 104385-104386, 104815, 104817 (EIS).
Blasting bedrock will adversely impact WFV by altering wetland hydrology. First, blasting will
create fractures in the non-excavated bedrock that will extend beyond the trench line, connecting
with and expanding existing fracture networks. AR 003850:2-12 (Almendinger testimony); AR
004694:4-004697:25, 004700:7-004701:8 (Bratton testimony); see supra Section 1.D.ii.c; infra
Section III.B. This is particularly dangerous for perched wetlands, which are susceptible to having
the underlying confining layer compromised by blasting in lower elevations. AR 004701:9-
004704:8, 004810:13-004811:22 (Bratton testimony). Second, when blasted trenches are
backfilled with the blasted material, it will not approximate pre-construction conditions, causing a
French drain effect to occur whereby water preferentially flows along the trench. see supra Section
[.D.ii.c; infra Section III.B. In either circumstance, wetland hydrology is altered. This impacts
wetland functioning because wetlands would either be too dry or too wet to sustain the existing
plant communities and could even turn wetlands into uplands. Wetlands are sensitive to even slight
changes in hydrology; a wetland does not need to be entirely flooded or drained to be degraded.
AR 003822:8-12 (Almendinger testimony). DNR acknowledged that blasting may impact wetland
hydrology, perhaps even permanently. AR 104828 (EIS). Despite this acknowledgement, as with

blasting in waterways, DNR defers to Department of Safety & Professional Services (DSPS)

42



Case 2026CV000008 Document 191 Filed 05-11-2026 Page 49 of 142

regulations and otherwise relies on trench breakers preventing these impacts. DSPS regulations
are not designed to limit impacts to water resources, however. See infra Sections II1.A.i1 and I1L.E.

In the Decision section on wetland impacts, the Decision merely says, “Blasting is
addressed in conditions 123-127.” AR 002981. No discussion of what these conditions say or how
they address Petitioners’ criticisms is provided. As with other issues, these conditions were
criticized by Petitioners’ witnesses and otherwise undermined by record evidence. Merely noting
their existence in the Permit makes no sense as a basis for concluding we failed to meet our burden.
Permit Condition 123 is just a statement that Enbridge should limit its blasting to the greatest
extent practicable. AR 076637. But Enbridge is already only going to blast in areas where it cannot
use another construction method, because blasting is slower and more expensive. AR 040042:5-
23 (Davidsavor pre-filed testimony). In other words, if it were “practicable” to do something other
than blast, Enbridge would already be trying to do that—that reality is already baked into
projections of the amount of blasting it will do. Permit Condition 124 says to follow the blasting
plan. AR 076637. The blasting plan, however, is highly generalized, and not site-specific. It also
says essentially nothing about avoiding impacts to water resources and instead incorporates the
DSPS regulations focusing on human safety and property protection, mentioned above. See infra
Sections III.A.ii and IIL.LE. Permit Condition 125 requires immediate restoration of wetland
hydrology following blasting. AR 076637. Petitioners made extensive, detailed criticisms of the
proposed hydrological monitoring plan, supported by expert testimony, which are described below.
See infra Section 1.D.ii.f. Here, we note Petitioners criticized Permit Condition 125 as insufficient
because it does not explain how this immediate restoration would even occur, given that the impact
would be caused by permanently altered bedrock and subsurface permeability, and the proposed

hydrological monitoring would not capture any immediate effects from blasting in any event,
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because there simply is not going to be any immediate monitoring that will happen in blasted
wetlands. /d. When this obvious gap in the plan was pointed out, Mr. Callan’s response was that
any hydrological impacts would be obvious to the naked eye. See id, discussing AR 008294:9-
008295:6 (Callan testimony). That statement was not explained and has no support in the record.

Permit Condition 126 directs Enbridge to follow the wetland hydrological monitoring plan.
AR 076637. This condition suffers the same problem, which is that the proposed monitoring is not
designed to, nor would it in fact, capture immediate impacts to wetland hydrology from blasting.
It further suffers a number of limitations that were extensively discussed at the hearing and in
briefing and are laid out in more detail below. See infra Section 1.D.ii.f. Permit Condition 127
directs Enbridge to use trench breakers, a topic already discussed above. AR 076637. See supra
Sections I.D.ii.c and 1.D.i1.d. Trench breakers are discussed further below. See infra Section II1.F.
Noting the existence of these conditions is not responsive to Petitioners’ arguments and evidence,
which show that the Reroute would cause impacts, the conditions notwithstanding.

The Decision says more about blasting in the discussion on impacts to waterways. AR
002989. However, the discussion on blasting in that section only demonstrates that the ALJ
fundamentally misunderstood this issue and the evidence heard on it. The Decision repeatedly
references testimony regarding aquifer breaches in the section entitled “Blasting.” Aquifer
breaches, as discussed below, are an entirely distinct environmental risk created by an entirely
different construction activity. See infra Section I.D.ii.e. The Decision thus erroneously conflates
two completely different issues. There is no other plausible explanation for the section’s oscillating
references to testimony on blasting and aquifer breaches.

The Decision notes that Petitioners’ witnesses testified that blasted rock will be more

conducive to infiltration of water and that Enbridge failed to submit adequate site-specific
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information in proposed blasting locations. AR 002989 (citing testimony of Mr. Bonin and Dr.
Hampton). On the point that blasting would alter hydrology via infiltration in the trench, the
Decision says nothing further and does not reach a finding of fact one way or the other, much less
cite or discuss any contrary evidence. Instead, what follows the observation that Mr. Bonin raised
these concerns is a paragraph discussing Mr. Bonin’s testimony about the risk of aquifer breaches
caused by the use of sheet piling—again, having nothing to do with blasting or its impacts at all—
which the ALJ cites for her conclusion that Mr. Bonin’s testimony “weakened on cross.” AR
002989 (referring to another expert’s testimony as “also” weakening on cross immediately after
discussing Mr. Bonin’s testimony on aquifer breaches). In other words, the Decision’s basis for
discounting Mr. Bonin’s testimony about the impacts of blasting is testimony he gave about
aquifer breaches, a completely different and unrelated topic (and the Decision’s discussion of Mr.
Bonin’s testimony on aquifer breaches is inconsistent with the evidence, in any event). The
Decision then concludes Petitioners failed to establish the proposed blasting would violate
permitting standards, but Enbridge “[n]onetheless” proposed a permit modification; the problem
is that this modification purportedly addressed the risk of aquifer breaches, not blasting. AR
002990.

Regarding criticisms that DNR lacked information necessary to assess the risk presented
by blasting at the time of permit issuance, the Decision concludes, without citation, that the
information Dr. Hampton testified was necessary has not been required for other projects and
would be hard to gather prior to clearing the right of way. AR 002989-002990. As Petitioners
explain further below in the discussion on blasting impacts to waterways, the information Dr.
Hampton was concerned about is basic information necessary to determine what impacts blasting

will have. See infra Sections I11.C and III.D. Whether this information was required for projects in
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the past cannot possibly address that issue.

Despite these plain, facial errors in the Decision’s discussion of blasting, Enbridge
contends there is substantial evidence in the record, again citing testimonial evidence not discussed
by the ALJ. (Doc. 76, 26) (citing testimony of Enbridge witnesses Mr. Davidsavor and Mr. Wuolo).
The cited testimony is not substantial evidence that blasting will not impact wetlands and
waterways, in any event. Petitioners describe in further detail below the science of blasting, and
why the testimony of Enbridge’s witnesses did not establish that blasting will not cause adverse
impacts to baseline hydrology. See infra Section III.

e. Sheet piling and aquifer breaches.

Sheet pile are interlocking metal sheets that are driven deep into the ground to prevent
trench walls from collapsing. AR 104605 (EIS). If sheet piling intersects an artesian aquifer, it can
cause an aquifer breach, or hole in the confining layer overlying an aquifer. AR 003832:19-
003833:15 (Almendinger testimony); AR 104604-104608 (EIS). When constructing Line 3 in
Minnesota, Enbridge caused multiple aquifer breaches by placing sheet piling “no more than 30
feet deep,” resulting in years of remedial work. AR 104606 (EIS). Aquifer breaches can cause
extensive environmental damage to wetlands by permanently altering the location and flow of the
groundwater feeding them. AR 003429:18-25 (Bonin testimony); AR 003831:25-003832:18
(Almendinger testimony). Enbridge identified 47 probable and possible sheet piling locations. AR
044011-044013. The linear feet of sheet piling at these 47 locations is over 4 miles, or about 10%
of the entire project length. /d.; see also AR 006062:17-006064:3 (Wuolo testimony). This is
underinclusive because Enbridge does not know all the locations where sheet piling will be used,
which is decided in the field during construction. AR 006055:4-12 (Wuolo testimony); AR
006219:11-20 (Simonson testimony).

Enbridge attempted to argue it would not use sheet piling at depths like those that caused
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aquifer breaches in Minnesota, i.e., 30 feet. While acknowledging that sheet pile are typically
driven to depths of 30 feet or more, Mr. Wuolo stated that Enbridge “plans to drive piling to depths
less than typically used” and that Enbridge has “methods” that allow for reduced sheet pile depth.
AR 031314 (Wuolo expert report); AR 039813:22-039814:2 (Wuolo pre-filed testimony). On
cross-examination, Mr. Wuolo conceded sheet pile depth is based on field conditions and he really
does not know how deep the sheet piling would go. AR 006064:9-006066:8, 006067:3-9 (Wuolo
testimony); see also AR 031398 (Storlid expert report). Enbridge has not committed to limit the
depth of sheet piling for this project to any actual numeric depth. See generally AR 074821 (ECP).
While Enbridge seeks to ameliorate concerns about breaches by suggesting sealing them is
straightforward, aquifer breaches are difficult to seal once created. AR 003516:24-25 (Bonin
testimony that “It’s extremely difficult”); AR 039804:15-16 (Pre-filed testimony of Mr. Wuolo
acknowledging “sealing artesian breaches can be challenging”™). It is therefore critical to avoid
causing them in the first place, which starts with identifying locations where artesian conditions
are potentially present and avoiding deeper construction activities in those locations. Here, the
background hydrogeological conditions in the proposed route are indicative of the presence of
artesian conditions. Upwelling groundwater, elevated topography near low-lying areas (which
generates the upward pressure), and conditions consistent with a confining layer are all present.
AR 003834:18-003836:1 (Almendinger testimony); AR 004671:18-004672:19 (Bratton
testimony). This calls for comprehensive assessments of artesian conditions in locations where
deep construction activities like sheet piling will be used. Despite this, Enbridge’s consultants did
not investigate for the presence of artesian conditions in the relevant locations. Instead, Enbridge
focused its investigations in HDD sites, and took 88 borings where rig access was convenient. AR

106266 (“The geotechnical investigation was primarily targeted towards HDD crossings and valve
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settings.”), 106346; AR 005953:7-005954:6, 006036:13-17 (Wuolo testimony). Looking in HDD
locations is not a bad idea, but this does not change the fact that geotechnical borings were simply
not taken in all the needed locations. In particular, wetlands subject to sheet piling are areas where
there is risk of encountering artesian conditions, yet those locations were not prioritized for
evaluation. AR 003837:10-003838:2. Further, the proposed route traverses glacial geology that is
inherently unpredictable, changing dramatically over even short distances. AR 003425:22-
003429:1 (Bonin testimony); AR 006044:24-006045:17 (Wuolo testimony); AR 106346 (EIS
Technical Memorandum part of Appendix G). A limited number of borings in HDD locations
therefore cannot be used to characterize conditions in other locations. Braun Intertec, the company
that did the borings, itself stated that borings should not be used to characterize subsurface
conditions in other locations. AR 108280 (EIS Appendix O); AR 006045:18-006046:6 (Wuolo
testimony). Instead, local hydrogeological conditions could and should have been evaluated in
locations where deep construction methods might be used. Indeed, Mr. Wuolo previously agreed
that additional investigation was needed. Where the information Enbridge did collect demonstrated
a “moderate” risk of encountering artesian conditions, Mr. Wuolo’s recommendation in 2022 was
that additional, deep geotechnical borings with continuous sampling be done in those moderate
risk areas. AR 106351 (EIS Technical Memorandum part of Appendix G); AR 006046:7-
006047:21 (Wuolo testimony). But that was never done. Instead, shallow hand auger samples in
some of the potential sheet pile areas were collected, with the purpose of assessing shallow soil
characteristics, not artesian conditions, which were not at depths sufficient to identify whether
artesian conditions are present at probable sheet piling depths. AR 004788:20-004789:18 (Bratton
testimony); AR 005994:12-24 (Wuolo testimony).

DNR considered aquifer breaches as having a “relatively high risk or high degree of
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uncertainty.” AR 104960 (EIS). Despite this, Permit conditions do not address the risk of an aquifer
breach. One condition states sheet piling shall only be used “where necessary for personnel safety.”
AR 076645 (Permit Condition 221).'° But that is simply where Enbridge would use it anyway.
Sheet piling would only be used to keep water and collapsing soils out of a trench, and both are
necessary for worker safety, meaning the Permit condition confers no actual limitation on its use.
AR 006055:13-006056:17, 006062:2-3 (Wuolo testimony that “The purpose of sheet piling is to
keep the trench in a safe condition for workers.”); see also AR 003539:3-21 (Bonin testimony).
Another condition prohibits driving sheet pile to depths that would intersect “known” artesian
conditions. AR 076641 (Permit Condition 181). However, the precise problem is that neither DNR
nor Enbridge know where artesian conditions are present. AR 004792:2-004793:20 (Bratton
testimony). This condition creates the illusion of protection. Further, this condition appears in the
waterways section of the Permit, in any event, relating to the use of temporary structures in
waterways, not construction in wetland areas.

Enbridge then suggested mid-hearing that it will do now what it should have done in the
first place: conduct subsurface investigations at depth in areas where construction methods could
cause an aquifer breach. AR 008324:17-008325:13 (Callan testimony). However, this last-minute
proposal only created new questions and new problems. Enbridge says it will conduct borings to
look for artesian conditions after clearing the right of way. But clearing the right of way would
cause significant adverse impacts to WFV and other significant environmental impacts. See supra
Section I.D.ii.a. It is also environmental damage that would serve no purpose if conditions are
found that prevent the use of sheet piling in those cleared areas and therefore the route must be

adjusted anyway. Enbridge witness Mr. Simonson testified Enbridge could try to adjust

16 Condition 221 is identical in wording to condition 196; the former appears in the wetland condition section of the
permit, the latter in the waterways section.
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construction methods to avoid artesian conditions without altering the route. AR 006219:21-
006220:3 (Simonson testimony). However, the construction modifications that Mr. Simonson
discussed in his testimony were merely speculative ideas that are either not authorized by the
Permit, create new environmental impacts and risks, or both. The Permit only authorizes
construction methods provided for in the ECP and other application materials. AR 076625-076626
(Permit Condition 9); see also AR 006073:17-25 (Mr. Wuolo testifying alternatives to sheet piling
are “suboptimal, because they have their own downsides”). This is precisely why this is
information DNR 1is required to have prior to permit issuance, and a last-minute permit
modification to gather information mid-construction does not fix the underlying problem. See
Meteor Timber, 2022 W1 App 5, 963-64.

The wetland permitting portion of the Decision notes Petitioners’ allegation that sheet
piling could cause aquifer breaches, but says nothing further on the issue beyond a statement that
“Sheet piling is addressed in condition 181, 196, and 221.” AR 002981. As noted, conditions 196
and 221 are just the same condition, appearing once in the waterways portion of the permit and
once in the wetlands portion. The conditions do not address the risk of an aquifer breach, in any
event, as explained above.

The Decision then includes more discussion of aquifer breaches interspersed throughout
the section on blasting impacts to waterways. AR 002989-002991. As discussed above, this is
surprising, because impacts on wetland hydrology or waterways from blasting and impacts from
the use of sheet piling, e.g., aquifer breaches, are entirely distinct impacts caused by distinct
construction methods. This makes it very difficult to discern the ALJ’s evidentiary basis for its
apparent conclusion that aquifer breaches are unlikely to cause significant adverse impacts on

WEFV. It appears that the Decision is premised on the last full paragraph on page 30 of the Decision.
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AR 002989. But this discussion is either entirely duplicative of the bare reference to the existence
of permit conditions, irrelevant, or entirely inaccurate.

The Decision notes that Mr. Bonin agreed that Permit Condition 196 exists. /d. But of
course he did; it is written in the Permit that he reviewed. What matters is whether that condition
will avoid the harm caused by an aquifer breach. As already explained, it will not, because the
entire purpose of sheet piling is to keep the trench from collapsing, thereby compromising worker
safety; limiting its use to places where necessary for worker safety is entirely circular and confers
no marginal protection whatsoever.

The Decision states Mr. Bonin “admitted” DNR and Enbridge “made an effort to assess
the risk....” AR 002989. Again, of course he did; the subject-matter of his testimony was precisely
that these efforts were not sufficient to characterize, much less rule out, the risk of an aquifer
breach. It was not that no efforts were made. The Decision references depths to artesian
groundwater at Vaughn Creek and Billy Creek. /d. But these were just the depths found at the
limited HDD sites discussed above that do not adequately characterize the 41-mile route, much
less the areas where sheet piling will be used. The Decision says Enbridge hired Lake Superior
Consulting (LSC) “to determine the likelihood of encountering artesian conditions.” Id. What LSC
did, however, was a “desktop” review of the same 88 borings previously done by Braun Intertec
at HDD sites. AR 106266 (LSC Report). LSC did not conduct any field investigations whatsoever.
Indeed, it specifically stated that “due to the limited amount of information between well logs
identified through this study and geotechnical boring locations” that Enbridge should limit the
depth of its construction activities. AR 106269. It concluded by stating that “LSC recommends
implementing a field investigation program to target areas of the proposed right of way (ROW)

that are of concern prior to construction.” AR 106270 (emphasis added).
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Lastly, the Decision notes that Barr Engineering assessed areas according to the risk of
encountering artesian conditions and then recommended further investigation with deep
geotechnical borings in areas where the risk was highest. AR 002989. That is true. The Decision
then says, however, that Enbridge completed that recommended investigation. /d. That is not true.
As discussed above, Enbridge did something entirely different. It used shallow hand augers (10-
12 feet) to typify sub-surface soils to try and figure out where it might need to use sheet piling
(that will go to depths of 30 feet). That investigation was neither intended to, nor did it actually,
assess risk of an aquifer breach in the areas Barr identified as higher risk. The investigation Barr
Engineering recommended was simply never done. In sum, every statement in the only paragraph
explaining the Decision’s reasoning and evidentiary basis for its conclusion regarding aquifer
breaches is either an inaccurate or an irrelevant observation. That is not substantial evidence.

Because Petitioners showed Enbridge failed to identify whether artesian conditions are
present in potential and likely sheet piling areas, in the closing days of the hearing Enbridge
proposed a modification to the Permit to require the additional geotechnical borings that Petitioners
argued should have taken place in the first place. The modification states that if artesian conditions
are encountered “a construction method shall be used at that location that does not require the use
of sheet piling.” AR 002990. No explanation is given of what those construction methods might
be in the modification and, as discussed above, when asked about this precise issue at hearing,
Enbridge’s witnesses purporting to have the answer to this question gave only vague concepts that
raised more questions than answers.

The modification is not just impractical, it is unauthorized. This is not the first time the
question of ALJ’s modification authority has arisen in this case. Petitioners have previously

explained that modifications are unauthorized when used to add permit conditions in an attempt to
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make post-hoc fixes to invalid permitting decisions, and that such modifications have been found
unauthorized in the only cases involving similar efforts to amend conditions in wetland permits by
ALJs. AR 001028-001042. The court in Meteor Timber held “[i]t would eviscerate the statutory
process to allow conditions that...address information not otherwise available at the point of
permit application, when that information is necessary for the Department to assess whether it may
issue the permit for the proposed project under statutory standards.” 2022 WI App 5, 9963-64
(internal quotations omitted); see also Kohler, 2024 WI App 2, 4974-78 (applicant cannot submit
information at hearing in an attempt “to “retroactively fix the errors in the permit process.”), 9979-
86 (Kohler “points to no law supporting the proposition that an ALJ is authorized to amend a
wetland permit after concluding that it was not lawfully issued and was therefore invalid.”).

The Decision acknowledges the holdings of Meteor Timber and Kohler, but concludes the
modification is authorized because “[t]he modifications ordered here are not used to correct a
situation where the Department did not have sufficient information.” AR 003005. But that is
precisely what this modification does; it directs that additional information be gathered after permit
issuance because the existing information is not sufficient to address the risk of an aquifer breach.
The Decision states that “[n]o finding was made here that the Department was missing information
at the time it conducted its review of the permits or certification.” AR 003006. But this is untenable.
It requires taking the internally contradictory position that information about the risk of aquifer
breach was not missing, yet the modification requiring collection of more information about the
risk of an aquifer breach to be collected is justified because of the risk of aquifer breach that is
caused by not having that information. This transparent attempt to “retroactively fix the errors in

the permit process” while suggesting there are no errors must be reversed.
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f. Enbridge’s monitoring, restoration, and corrective action plans will not
prevent the Reroute from resulting in significant adverse impacts to WFV.

Having set forth the evidence that construction impacts will be significant, Petitioners turn
to the proposals to limit those impacts through monitoring, restoration, and corrective action. As
an initial matter, DNR acknowledges that restoring high quality wetlands to pre-construction
conditions is “exceptionally difficult.” AR 104792 (EIS); AR 007329:8-007330:16 (Jarosz
testimony that “it’s going to be very difficult to restore exactly what was there within my
lifespan.”). DNR also acknowledges that if restoration is not successful, the Reroute would result
in long-term impacts. AR 076657-076658 (Permit FoFs 46(a)-(g)). DNR relied on Enbridge’s
proposed restoration plans to conclude impacts to WFV will be temporary and not significant. AR
076661, 076664 (Permit FoFs 59 and 62(d)). This reliance was misplaced.

Enbridge’s proposed hydrological monitoring is insufficient. Enbridge proposed to monitor
for impacts to wetland hydrology using two methods: visual assessments of hydrological indicators
and the limited use of groundwater monitoring wells. Groundwater monitoring wells will be used
in just 13 wetlands, with no wells in the first 22 miles or last 7 miles of the 41-mile route. AR
076567 (Appendix A to Enbridge Wetland and Waterbody Restoration Plan); AR 003851:22-
003853:7 (Almendinger testimony). The purpose of these wells is ostensibly to monitor for
impacts to shallow wetland water levels caused by blasting. AR 104843 (EIS). Monitoring wells
are only being used in 13 locations, however. There are over 800 discrete wetlands along the
proposed route, so monitoring just 13 is a small fraction of the total. AR 104777 (EIS). The number
and placement of wells is thus underinclusive in multiple respects. AR 003851:5-13, 004019:24-
004021:24 (Almendinger testimony).

Enbridge also proposes to monitor wetland hydrology using visual assessments of

hydrologic indicators. AR 076557 (Enbridge Wetland and Waterbody Restoration Plan).
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Hydrologic indicators are direct or indirect evidence that water is, or has recently been, present.
Id.; AR 007292:12-007294:2. Enbridge included observation of hydrologic indicators in the 2019-
2020 WRAMs and proposes to look for hydrologic indicators during the first growing season after
construction. AR 076550 (Enbridge Wetland and Waterbody Restoration and Monitoring Plan).
The hydrologic indicators recorded by Enbridge’s consultants were assessed at wetland boundaries,
not comprehensively throughout a wetland. AR 005179:19-005180:24 (Thompson testimony).
They were also not always conducted during the time of year that is best for observing hydrologic
indicators. AR 007294:14-007295:7 (Willman testimony that spring is the best time to look for
hydrologic indicators); AR 104776 (EIS noting hydrologic indicators observed in October).
Critically, since hydrologic indicators were only observed in 2019-2020, Enbridge’s post-
construction comparison would be with hydrologic indicator observations seven or eight years old.
Post construction observations of hydrologic indicators will therefore provide little meaningful
comparison to preconstruction conditions and, accordingly, no actionable information about
whether corrective actions are needed due to an “adverse change[]” to hydrology. AR 076645
(Permit Condition 225); AR 008295:7-008297:20 (Callan testimony).

The Permit includes a condition requiring that wetland hydrology be “immediately”
restored in areas where blasting was used. AR 076637 (Permit Condition 125). Given that
hydrologic indicators will not even be looked for until the growing season following construction
(meaning it could be many months), and monitoring wells would only be present in 11 wetlands
proposed for blasting, it is impossible for Enbridge to assess whether wetland hydrology has been
immediately restored to preconstruction conditions. AR 005890:12-15 (Storlid testimony); AR
076557 (Enbridge wetland and waterbody restoration and monitoring plan). Mr. Callan suggested

that it would simply be visually obvious if wetland hydrology were affected, but offered no support
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for this assertion. AR 008294:9-008295:6.

Even for impacts that are caught by this monitoring, Enbridge’s corrective action plan is
too vague to ensure restoration. AR 076563-076564 (Enbridge wetland and waterbody restoration
and monitoring plan). Enbridge and DNR’s reliance on the concept of “adaptive ongoing
management” to explain the plan’s brevity is unavailing. AR 005775:14-005777:9 (Storlid
testimony); AR 007367 (Jarosz testimony). Regrading and recontouring are the only adaptive
management technique for hydrological impacts mentioned in the corrective action plan, and it is
simply an attempt to do what was not done initially, i.e., restoring the pre-construction elevations
and contours. AR 007394:17-007395:11 (Jarosz testimony). Given the extent of impacts, the range
of activities causing those impacts, and the insufficiency of Enbridge’s monitoring plans, this
vague corrective plan is inadequate. The Decision contains no discussion of the proposed wetland
restoration, monitoring, or corrective action plans, or any evidence relating to their sufficiency or
insufficiency.

iii. Potential secondary impacts to WFV from oil spills and methylmercury would
cause significant adverse impacts to WFV, and the Decision’s conclusion that

Petitioners did not meet their burden on this issue applies the wrong standard
and is not supported by substantial evidence.

The Reroute’s potential secondary impacts to WFV would also be significant and non-
temporary. Secondary impacts are “impacts to wetlands that are causally linked to the proposed
project.” Wis. Admin. Code NR § 350.003(38). DNR acknowledges the existence of some
secondary impacts, like oil spills, but misstates either their likelihood or severity. AR 076656
(Permit FoF 44(c)). Others it missed altogether, like increased methylmercury production. The
Decision’s conclusion that Petitioners did not meet their burden of showing that there would be
significant adverse impacts to WFV from potential secondary impacts misapplied the plain text of

the statute and is not supported by substantial evidence.
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a. Methylmercury.

Impacts to wetland hydrology would create conditions conducive to the increased
production and transport of methylmercury, a potent neurotoxin. AR 003858:1-11 (Almendinger
testimony). Methylmercury is produced when, in relevant part, water level changes in wetlands
facilitate chemical reactions that cause organisms to convert mercury already in the environment
to its toxic methylmercury form. AR 003855:5-003857:15, 003894:2-15 (Almendinger testimony).
While water level changes in wetlands are natural and expected, the additional water level changes
caused by construction would lead to increased water level fluctuations and thus to increased
methylmercury production. AR 003896:10-003900:1, 004014:9-004015:6 (Almendinger
testimony). This is concerning given that levels of mercury in the project area are already too high,
and even small increases in methylmercury will have significant additive effects. AR 004017:21-
004018:4 (Almendinger testimony). DNR’s EIS does not discuss this issue, and the Permit does
not contain any conditions or findings of fact relating to methylmercury as a potential secondary
impact.

The Decision found Petitioners failed to meet their burden because the testimonial evidence
only established increased methylmercury loading ““could’” happen, not that it “will/” happen. AR
002982 (quotation marks and emphasis in original, respectively). The Decision further found that
Petitioners failed to definitively establish the likelihood or magnitude of this impact. /d. But what
DNR is required to consider in determining whether the project will result in significant adverse
impacts to WFV is, in relevant part, “potential” secondary impacts to WFV. Wis. Stat. §
281.36(3n)(b)3. Requiring “potential” secondary impacts to be certain reads this provision out of
the statute. The legislature’s choice to use the term “potential” here must be given effect. See State
ex rel. Kalal v. Circuit Court for Dane County, 2004 WI 58, 446, 271 Wis. 2d 633, 681 N.W.2d

110. Further, it makes sense that secondary impacts—those that are casually linked to the project
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but may come later in time or removed in space—do not need to be considered only when they are
absolutely certain to occur and their magnitude is known with certainty. Petitioners met their
burden by showing that this is a potential secondary impact DNR failed to consider in determining
whether permitting standards were met. The Decision thus applies the wrong standard to this issue.
This is a legal error. See Wis. Stat. § 227.57(5).

Moreover, the conclusion that Petitioners failed to establish this effect would occur with
sufficient certainty is not supported by substantial evidence. The Decision notes that the studies
which formed part of the basis for Dr. Almendinger’s opinion concerned intentional additions of
sulfate to the environment and drought conditions and then concludes that because Enbridge is not
proposing to intentionally add sulfates or cause a drought, those studies do not show
methylmercury loading will increase. AR 002982. As an initial matter, the cause and effect
between water levels changes and methylmercury production is well-documented and does not
stand on a single study that used intentional sulfate loading rather than relying on existing
inventories of sulfates in the wetland. See, e.g., AR 039915:9-11 (Enbridge witness Dr. Horn’s
pre-filed testimony stating that wetlands are often associated with higher methylmercury due to
the exact processes described by Dr. Almendinger). Further, Petitioners never argued Enbridge
would intentionally add sulfates. Instead, the argument was that the existing sulfate in the system
would be sufficient to create this well-documented effect. Indeed, the Decision cites Dr.
Almendinger for the proposition that “[w]etlands have an inventory of...sulfate.” AR 002982.
Similarly, the study of drought conditions was used as an example where scientists availed
themselves of a helpful natural experiment to document the relationship between water level
changes in wetlands and methylmercury concentrations. It is far from the only study establishing

this relationship, and it certainly did not stand for the proposition that methylmercury loading only
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occurs where water level changes are as dramatic as drought-like conditions.
b. Impacts to hydrologically connected wetlands.

DNR also fails to adequately consider how hydrologic impacts would manifest outside of
the right of way. AR 076656 (Permit FoF 44(c) not listing hydrological impacts from trenching or
blasting on wetland outside the ROW as a potential secondary impact). Given that the Reroute
would bisect wetlands and wetland complexes, and these wetlands are hydrologically connected,
there is every reason to believe that impacts in the ROW will have secondary impacts to wetland
hydrology that is unaccounted for by the Permit. AR 003447:6-003449:6 (Bonin Testimony); AR
004019:14-004021:3 (Almendinger testimony). Enbridge is not monitoring for hydrological
impacts in these wetlands, much less proposing to restore them. The Decision notes Petitioners
raised this issue but does not discuss it further. These are thus potential secondary impacts to WFV
the Permit does not address.

c. QOil spills.

Another critical secondary impact is the potential for an oil spill. The criteria used to ensure
WEFYV are preserved prohibit oil from being present in wetlands “in amounts which may interfere
with public rights or interests, or which may cause significant adverse impacts to wetlands.” Wis.
Admin. Code NR § 103.03(2)(b). To assess the potential secondary impacts of an oil spill, both
likelihood and severity of impacts must be considered.

The severity of impacts cannot reasonably be questioned. DNR acknowledges that if a spill
does occur, the effects would be extensive and long-lasting. See, e.g., AR 105056 (EIS oil
compounds continue to be found in soils and groundwater 45 years later), 105064 (impacts to wild
rice from even modest amounts of oil would be “devastating and lasting”), 105072-105073
(impacts to plant and animal species would last “many years to decades). Enbridge’s oil spill

modeling attempted to show that an oil spill in this water-rich environment would nonetheless
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cause only manageable impacts. See generally AR 111262-111767 (EIS RPS’ Oil Spill and
Sediment Monitoring Reports in Appendix AH). Even setting aside limitations with the modeling,
it shows that a great amount of oil would be stranded in wetlands. AR 105053, 105061 (EIS). The
impact of an oil spill would also turn on the response. Difficult terrain and minimal road access
along the proposed route could make spill areas functionally inaccessible. AR 104993 (EIS
discussing “inaccessible” and “difficult-to-access” areas near the Reroute), 105026 (EIS
discussing how accessibility issues contribute to unmitigated oil spills), 105046 (EIS). Oil cleanup
in wetlands faces discrete challenges, due to the need to avoid additional impacts from heavy
equipment, soil compaction or removal, vegetation clearing, introduction of invasives, etc., which
can result in the only available option being “natural attenuation,” i.e., do nothing and monitor the
situation. AR 104993, 105056-105057 (EIS).

DNR understates the risk of an oil spill occurring, because it relied on the unsupported and
error-riddled work of Enbridge’s consultant. As a starting point, the proposed route is a terrible
place to put a pipeline given the number of geohazards along the route. Slopes along the Reroute
are steeper than the existing pipeline, which has already experienced slope-related threats to
pipeline integrity. AR 104610-104611 (EIS). Area soils are prone to runoff, creating flash flood
potential. AR 104614-104615 (EIS). The risk of fluvial erosion is high. AR 104662-104667 (EIS
123 acres of soils vulnerable to fluvial erosion within construction ROW). “The project area is
especially prone to landslides....” AR 104665 (EIS). Pipeline exposure and failure are both more
likely and harder to respond to with climate change driving increased extreme precipitation events
and flooding. AR 105099-105102, 105104, 105108-105109, 105112, 105114 (EIS); see also AR
104760-104761 (EIS). Purporting to ameliorate concerns about the risk of a spill occurring,

Enbridge hired Mr. Godfrey of Det Norske Veritas (DNV) to develop a spill risk analysis. AR
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111447-111457 (EIS February 3, 2023 version of Godfrey’s Expert Report in Appendix AH); AR
031269-031286 (June 6, 2025, version of Godfrey’s Expert Report). The DNV probability of
failure model is not reliable and should have been given no weight; instead DNR adopted its
findings in the Permit. First, DNR acknowledged the model is a “black box”: there is no way for
anyone to confirm DNV’s findings or understand the model’s input data or methodology. AR
006683:15-006684:10, 006707:7-16 (DNR witness Dreaux Watermolen’s testimony that he
cannot “verify what’s in [the probability of failure analysis] or not”). This opacity extended to how
the model assumed away the presence of the geohazards discussed above. AR 006687:2-
006689:24, 006708:10-16 (Mr. Watermolen testifying that DNR “did not get details on how” DNV
assumed geohazards to be entirely mitigated). Mr. Godfrey’s proprietary model was based on
either unspecified public data sets, confidential industry data, or public data of dubious value. AR
006385:13-16 (Godfrey testimony that the model is proprietary), 006386:25-006387:24 (Godfrey
testimony that the model uses unspecified and unprovided PHMSA data and merely links to
PHMSA data search landing page, not actual filtered data sets), 006388:19-006389:4 (Godfrey
testimony that model uses unspecified, unprovided public data), 006389:5-006390:5 (Godfrey
testimony that his model relies on unspecified, unprovided industry data). On this ground alone,
Mr. Godfrey’s work should be given no weight.

Mr. Godfrey also did not even correctly apply his own modeling methodology. The risk
mitigation factor reducing the risk of a spill by 10x does not match the sources he relied on. The
proposed pipeline will have a depth of cover of 48 inches in many locations, with shallower depths
in others, namely rock excavation areas. AR 104402 (EIS, Table 2.6-1). Mr. Godfrey applied a
mitigation factor of .5 for the pipeline depth of cover, 1.e., a 50% reduced likelihood of an incident.

AR 031276 (June 6, 2025, version of Godfrey’s Expert Report). The British Standards Institution
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(BSI) document he cited as the source of the mitigation factor showed that number was not
appropriate; instead, a much smaller mitigation factor, if any, was appropriate for depth of cover.
AR 017452 (BSI document, Figure 10); AR 006422:14-006425:11 (Mr. Godfrey agreeing the
reduction factor for the depth of cover should be .9, or a 10% reduction). DNR knew or should
have known about all these problems, yet DNR nonetheless relied on DNV’s numbers instead of
its own internal risk assessments, which yielded a risk of pipeline failure some 22 times larger.
Compare AR 076663 (Permit FoF 62(b) (“.00317 spills of any size over 20 years”) with AR
104972 (.071 spills of any size over 20 years). Because the Permit’s finding of fact understates the
risk of a spill, it understates the potential secondary impacts to WFV.

The Decision notes that Petitioners raise this argument but says nothing further about this
critical issue. AR 002981. The most generous interpretation of this omission is that that the ALJ
somehow did not find the risk of an oil spill relevant to whether this wetland permit for the
construction of an oil pipeline met state standards, even though the relevant standards specifically
prohibit the presence of oil in wetlands in amounts that cause significant adverse impacts to WFV.
Wis. Admin. Code NR § 103.03(2)(b). The Decision thus either fails to state reason or rationale
for its conclusions or cite an evidentiary basis for its bare ultimate findings of fact, in violation of
Wis. Stat. § 227.47(1), and rests on a misinterpretation of law.

iv. The impact on functional values from the proposed mitigation is insufficient
to avoid net loss of WFV.

Mitigation is deficient for two reasons. First, because the amount of mitigation required is
premised on inaccurate assessments of the extent and duration of wetland impacts, the proposed
mitigation strategy will not avoid the net loss of WFV and thus does not meet permitting standards.
DNR understates direct impacts, unjustifiably concludes restoration will avoid most impacts, and

incorrectly finds impacts not avoided will be merely temporary. The amount of mitigation required
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by law depends on the quality and acreage of wetlands impacted. Wis. Admin. Code NR §
350.005(2). DNR does not possess adequate information about the location, extent, or quality of
wetlands that would be impacted. See supra Sections 1.B and I.C. Thus, the amount of mitigation
DNR required in this case is insufficient.

Second, the mitigation banks from which credits will be purchased will not generate WFV
commensurate with those lost from the reroute, even taking the amount of compensation needed
at face value. AR 005270:11-005271:21, 005273:21-005275:5 (Thompson testimony); AR 017524
(Thompson expert report); AR 030639:9-030643:2 (Thompson pre-filed testimony). Enbridge’s
mitigation proposal thus fails to meet the requirements in Wis. Admin. Code NR § 350.005.

v. Enbridge is not taking all practicable measures to minimize impacts to WFV.

DNR may only issue a wetland fill permit if the applicant is taking all practicable measures
to minimize impacts to WFV. Wis. Stat. § 281.36(3n)(¢c)2; see also, Wis. Stat. § 281.36(1)(cp)
(defining “practicable™).!”

Petitioners argued below that Enbridge failed to take all practicable measures to minimize
impacts. Here we focus on Enbridge’s failure to properly survey the locations of sensitive,
ecologically valuable springs. AR 017398:14-23 (Bonin pre-filed testimony). This gap is critical
because seepage wetlands provide high groundwater and habitat WFV. AR 104811 (EIS)
(“wetlands that receive or support groundwater seepage [are]...areas meriting high levels of
protection due to the ecological value they provide” because “[s]eeps provide critical habitat for
wildlife and plants, including rare plants”); AR 003528:25-003529:7 (Bonin testimony); AR

007209:8-20 (Willman testimony). DNR impermissibly turned this informational gap into a permit

17 The Decision says Petitioners errantly argued Enbridge did not take minimization measures that were “theoretically
possible.” AR 002980. We have never said Enbridge must take any minimization measures that are “theoretically
possible.”
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condition requesting baseline information about the location of seeps after construction. AR
076627 (Permit Condition 28)

DNR and Enbridge attempted to identify the location of springs using the Wisconsin
Geological & Natural History Survey (WGNHS) spring survey and Enbridge’s delineations. AR
104704-104705 (EIS). Neither effort is sufficient, however. The WGNHS survey only purports to
identify springs above a certain flow rate. AR 003529:24-003530:20 (Bonin testimony). And the
delineations were only done to identify the boundaries of wetlands; they did not look
comprehensively for springs and seeps throughout wetland interiors. AR 005179:19-005180:24
(Thompson testimony). Indeed, DNR acknowledged that Enbridge’s assessments missed seepage
wetlands. AR 104705 (EIS). Enbridge contends that clearing the ROW is necessary to identify
springs and seeps, and thus acquiring the data Petitioners say are missing is not practicable. But
this is not accurate; there are ways to identify springs, particularly in the winter, using aerial
techniques, which Enbridge has already used to characterize the proposed route in other ways. AR
003533:9-20 (Willman testimony); AR 005960:8-005961:7 (Wuolo testimony that springs and
seeps can be identified without clearing). Further, failing to look for springs until the ROW has
been cleared runs the risk of impacting the very resources a spring inventory would protect. AR
003533:21-003535:2 (Willman testimony that construction crews are unlikely to be able to
visually identify springs to avoid impacts during clearing); AR 003545:13-16, 003548:3-11 (Bonin
testimony that IEMs unlikely to be able to identify springs during active clearing). The Permit
requires springs to be restored, but nothing in the Permit or supporting plans describes what spring
restoration would look like, how success would be judged, how pre-construction spring conditions

would be characterized, etc. AR 076627 (Permit Condition 28).
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E. Wetland Compensatory Mitigation Required by the Permit Does Not Meet State
Wetland Mitigation Requirements Under Wis. Stat. § 281.36(3r) and Wis. Admin.
Code NR Ch. 350.

Mitigation must compensate for lost wetland functions for permitting standards to be met.
Enbridge is proposing to conduct mitigation by purchasing credits from mitigation banks. AR
076660-076661 (Permit FoF 58). This fails to compensate for impacts to WFV because the
quantity of credits purchased is insufficient and thus Enbridge’s credit purchase does not fully
compensate for the impacts to WFV caused by this project. The reasons the quantity of mitigation
required is insufficient has already been explained, above. See supra Section 1.D.iv.

II. DNR’S WATERWAY PERMITTING DECISION, AND THE ALJ’S DECISION

AFFIRMING ISSUANCE THEREOF, AUTHORIZING THE PLACEMENT OF

STRUCTURES AND DEPOSITION OF MATERIALS IN NAVIGABLE WATERS

VIOLATED STATUTORY REQUIREMENTS UNDER WIS. STAT. § 30.12 AND
WISCONSIN’S PUBLIC TRUST DOCTRINE.

Petitioners’ third claim is that the Permit’s authorization to place structures and materials
in navigable waters violates Wis. Stat. § 30.12 and Wisconsin’s Public Trust Doctrine. (Doc. 57,
37). The Decision rightly recognized that Section 30.12 “generally prohibits anyone from
depositing any material or placing any structure upon the bed of any navigable water without a
permit” and that “§ 30.12 permits are exclusively granted to riparian owners.” AR 002985-002986.
From there, however, the ALJ erroneously interpreted the law in multiple instances to find that
Section 30.12 only applies to a handful of locations where permanent shore stabilization structures
will be installed and that Enbridge’s status as a non-riparian can be cured with a permit
modification requiring riparian owners as co-applicants. AR 002985-002988.

Despite recognizing that Section 30.12 explicitly applies to any structure, the ALJ
erroneously resorted to DNR’s administrative rules to support the determination that temporary
structures incidental to Section 30.20 permits do not trigger Section 30.12’s riparian owner

requirement. AR 002985 (Decision); contra AR 076665 (Permit FoF 71, stating that Section 30.12
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does apply to temporary structures). The ALJ also failed to address, whatsoever, Petitioners’
argument that Section 30.12 applies to all the structures Enbridge intends to place below the
OHWM, see infra §§ 11.B., IL.F., II.G., in violation of Wis. Stat. § 227.47(1). Section 30.12 does
apply to such structures.

Finally, despite acknowledging Wis. Stat. § 30.133’s prohibition on the conveyance of
riparian rights, the ALJ erroneously authorized just that based on an egregious misinterpretation
of the Section 30.12 requirement that any structure placed be for the riparian owner’s use. AR
002986 (Decision). That misinterpretation is based entirely on inapplicable Wisconsin Supreme
Court case law and DNR’s past history and preference. Id. The ALJ ultimately ordered a
modification to the Section 30.12 permit to require the actual riparian owner to be a co-applicant.
1d. But this does not cure the legal error.

Each of these erroneous interpretations of law are reviewed de novo, and a correct
interpretation of Section 30.12, based on the plain language of the statute, viewed in context and
considering the statutory structure, compels reversal of the Section 30.12 permit. Wis. Stat. §
227.57(5). See also Kalal, 2004 WI 58, 4]45-46.

A. Legal Background
i. Chapter 30 and the Public Trust Doctrine.

Chapter 30 of the Wisconsin Statutes “embodies a system of regulation of Wisconsin’s
navigable waters pursuant to the public trust doctrine.” ABKA Ltd. P'ship v. DNR, 2002 WI 106,
11, 225 Wis. 2d 486, 648 N.W.2d 854. Wisconsin’s Public Trust Doctrine is rooted in the
Wisconsin Constitution and guarantees that the navigable waters of the state shall be “forever free.”
Wis. Const., art. IX, § 1. As such, the requirements set forth in Chapter 30 must be strictly adhered
to by DNR, and any violation of Chapter 30 is a violation of the public’s constitutional right to

public trust resources. See ABKA, 2002 WI 106, §11-18; See also Cassidy v. DNR, 132 Wis. 2d
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153, 158-60, 390 N.W.2d 81 (Ct. App. 1986). DNR’s delegated responsibilities under the Public
Trust Doctrine are affirmative—DNR “cannot ignore ‘concrete, scientific evidence of potential
harm to waters of the state.”” Clean Wis. v. DNR, 2021 WI 72, 417, 398 Wis. 2d 386, 961 N.W.2d
346 (quoting Lake Beulah, 2011 WI 54, 939, n. 28, 46).

Under the Public Trust Doctrine, “the State holds the navigable waters and the beds
underlying those waters in trust for the public.” Lake Beulah Mgmt. Dist. v. DNR, 2011 WI 54,
932, 335 Wis. 2d 47, 799 N.W.2d 73; Wis. Const., art. IX, §1. Protected uses include, among other
things, navigation, hunting, fishing, recreation, and scenic beauty. See, e.g., Lake Beulah,2011 WI
54, 932. Conditions necessary to support those uses, like water quality, quantity, and habitat, are
protected too. See, e.g., Sterlingworth Condo. Assoc. v. DNR, 205 Wis.2d 710, 732, 556 N.W.2d
791 (Ct. App. 1996).

ii. Section 30.12

Section 30.12 prohibits all persons!® from depositing any material or placing any structure
on the bed of any navigable water, unless they have been issued an individual or general permit or
authorization has been granted by the legislature. Wis. Stat. § 30.12(1). The only exception is when
the legislature explicitly authorizes materials to be deposited and structures to be placed in statute.
1d. To be eligible for an individual permit under Section 30.12 to deposit any material or place any
structures on the bed of a navigable water, an applicant must be a “riparian owner.” Wis. Stat. §
30.12(3m)(a). Additionally, structures placed and materials deposited must be for the riparian
owner’s use. /d. Before DNR can issue an individual permit to a riparian owner, it must find that

the proposed structures and deposits will not (1) materially obstruct navigation, (2) be detrimental

¥ DNR regulations define “person” as “an individual owner, operator, corporation, limited liability company,
partnership, association, municipality, interstate agency, state agency, or federal agency” Wis. Admin.
Code NR § 300.03(1).
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to the public interest, or (3) materially reduce the flood flow capacity of a stream. Wis. Stat. §
30.12(3m)(c).

The prohibition on placing structures in navigable waters has been in the Wisconsin
Statutes for decades. See, e.g., Brey v. State Farm Mut. Auto. Ins. Co., 2022 W17, 921, 400 Wis.
2d 417,970 N.W.2d 1 (The Wisconsin Supreme Court has “long recognized a distinction between
statutory and legislative history” and that statutory history is part of the plain language
interpretation of statutes). Prior to 1949, it was unlawful in Wisconsin “to deposit any material or
to place any structures upon the bed of any navigable water ... ” Hixon v. PSC, 32 Wis. 2d 608,
616, 146 N.W.2d 577 (1966). It was not only prohibited in statute, Wis. Stat. § 30.02(1)(b) (1947-
48),' but the common law also prohibited it. Id. (citing Diedrich v. Northwestern Union R. Co.
42. Wis. 248, 266 (1877)).

No permits were available to issue until 1949, when the legislature maintained the ban on
the deposition of materials and the placement of structures, but allowed the PSC to issue permits
that would “grant to any riparian owner the right to build a structure, or to maintain a structure
already built and now existing, for his own use....” Id. at 617 (emphasis added). Wis. Stat. §
30.02(1)(b) (1951-52).2° Since 1949, the permitting statutes have changed several times, but the
riparian ownership and use requirements for eligibility have remained.

What constitutes a riparian owner is described in Berkos v. Shipwreck Bay Condominium
Association:

An individual who holds title to land abutting a body of water is known as a riparian owner.
Riparian owners have certain rights, known as riparian rights, based on their ownership of
shorefront property. Among these rights is the right to install a pier or similar structure.

19 Available at http://docs.legis.wisconsin.gov/1947/statutes/statutes/30.pdf.
20 Available at http://docs.legis.wisconsin.gov/1951/statutes/statutes/30.pdf.

68


http://docs.legis.wisconsin.gov/1947/statutes/statutes/30.pdf
http://docs.legis.wisconsin.gov/1951/statutes/statutes/30.pdf

Case 2026CV000008 Document 191 Filed 05-11-2026 Page 75 of 142

2008 WI App 122, 910, 313 Wis. 2d 608, 758 N.W.2d 215 (internal citations omitted).?! Riparian
owners along rivers and streams hold qualified title to the beds (not the water) of those rivers and
streams to the “thread”, or geographical center. See, e.g., Mayer v. Gruber, 29 Wis. 2d 168, 173,
138 N.W.2d 197 (1965).

The Wisconsin Court of Appeals twice interpreted the phrase “riparian owner” as used in
a prior version of Section 30.12,2 holding both times that possessing an easement did not qualify
an applicant as a “riparian owner.” Cassidy v. DNR, 132 Wis. 2d 153, 390 N.W.2d 2d 81 (Ct. App.
1986); de Nava v. DNR, 140 Wis. 2d 213,409 N.W.2d 151 (Ct. App. 1987).

In Cassidy, the Madison Metropolitan Sewerage District applied for an after-the-fact
permit to build a diversion ditch across a lakebed. 132 Wis. 2d at 154-55. “Although [the district]
possessed condemnation powers and could have acquired the land in fee simple, the district chose
to secure easements from landowners in the project’s path.” /d. at 155. The easements purported
to grant the sewerage district “an interest in the lands for the purpose of constructing and
maintaining an open ditch for the transmission of sewage effluent.” Id. at 155-56. DNR determined
that the easements gave the sewerage district “the status of a ‘riparian owner’ within the meaning
of sec. 30.12(2),” even though it did not hold title to any lands adjoining the lake. /d. at 156.

The Cassidy Court held that “there is no riparian right to build a structure on the bed of a
navigable water,” and found that:

Structures may be placed on the beds of navigable waters only as the legislature directs.
And, even if the eligibility to apply for a permit may be considered a ‘right,’...the question
is whether the district is a ‘riparian owner’ within the meaning of the statute.

2 See also Wis. Stat. § 30.132(2) (A person who owns land abutting a navigable waterway is “presumed to be a
riparian owner.” That person may exercise “all rights afforded to a riparian owner, including the right to place a pier,
other structures, or deposits,” subject to the permitting requirements of Chapter 30); Wis. Admin. Code NR §
329.03(13) (defining “riparian” to mean “an owner of land abutting a navigable waterway.”).

2 Wis. Stat. § 30.12(2) (1985-86) was the predecessor of Wis. Stat. § 30.12(3)(a) and provided: “The
department...may grant to any riparian owner a permit to build or maintain for the owner’s use a structure otherwise
prohibited by statute....” (emphasis added).

69



Case 2026CV000008 Document 191 Filed 05-11-2026 Page 76 of 142

Id. at 159-60. Analyzing the statute, the Cassidy Court looked to the definition of “own”,
which is “to have or hold as property...[to] have a rightful title to, whether legal or natural.” Id. at
160 (citing Webster’s Third New International Dictionary 1612 (1976)). Ultimately, the court held
that “[t]he statute unambiguously limits the eligibility to apply for a permit to riparian owners:
those who ‘own;’ that is, those who hold ‘rightful title’ to the riparian land.” /d. at 160. Since
“[h]olders of easements gain no ownership interest in the underlying land,” the Court “concluded
that the district’s easement...does not grant it the status of a riparian owner within the meaning of
sec. 30.12(2).” Id. at 161 (citing Hunter v. McDonald, 78 Wis. 2d 338, 344, 254 N.W.2d 282
(1977)).

Similarly, in de Nava v. DNR, the Court found that, “the holder of an easement can[not],
by virtue of the rights it grants, be a ‘riparian owner’ under sec. 30.12.” 140 Wis. 2d at 215. There,
a non-riparian landowner had an easement across a riparian property to access a lake but also
maintained a buoy and boat lift. /d. at 221. The Court distinguished de Nava because it involved a
riparian right (to place structures in aid of navigation), whereas Cassidy did not involve a riparian
right (to build a ditch and dike). /d. Ultimately, however, the Court concluded:

Since the riparian owner has the exclusive right of access to and from navigable waters to
his shore, the riparian owner has exclusive riparian rights. Because the holder of an
easement cannot possess riparian rights, we conclude that the holder cannot be a riparian
owner.

Id. at 222 (internal citation omitted). The Court further concluded “that the grantee of an easement
acquires no riparian rights in natural waters, even if the easement purports to grant such rights.”
Id. at 223 (citation omitted).
iii. Section 30.133
The Wisconsin Legislature enacted Section 30.133 of the Wisconsin Statutes on March 26,

1994. 1993 Wis. Act 167. Section 30.133 was intended to address the Wisconsin Supreme Court’s

70



Case 2026CVv000008 Document 191 Filed 05-11-2026 Page 77 of 142

decision in Stoesser v. Shore Drive Partnership, which partially reversed the Court of Appeals’
decisions in Cassidy and de Nava. 172 Wis. 2d 660, 494 N.W.2d 204 (1993). In Stoesser, the Court
considered whether a permanent easement in a riparian property, reflected in a recorded deed,
granted a non-riparian the riparian rights of access and to erect a pier. Id. at 663-64. The Court
held that riparian rights can be conveyed to non-riparian owners through easements. /d. at 663.
However, the Court did clarify that “an easement does not confer upon its holder the status of
riparian owner.” /d. at 669.
With exceptions not relevant here, Wis. Stat. § 30.133(1) states:

Beginning on April 9, 1994...no owner of riparian land that abuts a navigable water may
grant by an easement or by a similar conveyance® any riparian right in the land to another
person, except for the right to cross the land in order to have access to the navigable water.
This right to cross the land may not include the right to place any structure or material...in
the navigable water.

Testifying in front of the Wisconsin Senate Environment and Energy Committee on Act
167 five days before it passed, former Wisconsin Public Intervenor?* Thomas Dawson articulated

the need to address the holding in Stoesser:

[Act 167] is a statement of the common law as it has existed in this state until a recent
Wisconsin Supreme Court decision, Stoesser v. Shore Drive Partnership, 172 Wis. 2d 660
(1993). That case strongly suggests that riparian property owners can convey their unique
riparian rights to non-riparians by easement. What are the implications of this?

At common law, riparian rights ... are limited only to riparian landowners. These rights to
public waters could mnot, nor shouldnot,be conveyed to non-riparians.
The Stoesser decision now suggests that riparian rights, previously limited to riparian
owners, can be conveyed by easement to anyone.

As a result, riparians can sell and share certain unique riparian rights in our public waters
to any non-riparian able to pay for them. Our navigable waters may now be vulnerable to
considerable use development pressure from non-riparians for a price. Expanded rights in

23 DNR defines a “similar conveyance” to mean “any transfer in excess of 2 years.” Wis. Admin. Code NR §
326.03(11).

24 Public Intervenors were Wisconsin Assistant Attorneys General who had the power to enforce public rights in waters
and other natural resources, including against the state. See, e.g., Wis. Stat. § 165.07 (1993-94).
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our public navigable waters should not be for sale or accessible to the highest bidders.?

The Wisconsin Supreme Court discussed Stoesser and Section 30.133 when deciding
ABKA, 2002 WI 106, 9960-61. There, the Court held that a conversion of a marina to a
“dockominium”, where 407 boat slips were to be converted through a legal fiction to “phantom
units”, violated the Public Trust Doctrine because that conversion attempted to convey riparian
rights contrary to Section 30.133. /d. §1-2, 5, 64. The Court explained that “the legislature did
not agree with the court’s conclusion” in Stoesser and quickly acted to overturn it by enacting
Section 30.133. Id. 960. Although the conveyance at issue in ABKA was not by easement, the court
held that it violated Section 30.133’s prohibition on conveying riparian rights by easement or by
“similar conveyance.” Id. 64 (quoting Wis. Stat. § 30.133(1)).

In 2008, the Wisconsin Court of Appeals interpreted Section 30.133 as it applies to
easements. Berkos, 2008 WI App 122. In Berkos, a developer attempted to reserve an easement
for itself to develop a shoreline in front of condominiums when selling the common areas of those
condominiums, including the shoreline, to the condominium association. /d. §92-3. The developer
applied for a marina permit under Section 30.12 to build a bar and restaurant along the shoreline,
but DNR denied the permit because the developer was not the riparian owner. /d. 4. After
reviewing Stoesser, Section 30.133, and ABKA, the Court rejected the developer’s argument that
reserving riparian rights through an easement does not violate Section 30.133’s prohibition on
conveying riparian rights through an easement and held that the developer was not the riparian

owner of the shoreline. /d. {12-17.

25 Wis. Legis. Council, Hearing Materials for 1993 Wis. Assemb. B. 980, Testimony of Wisconsin Public Intervenor
Thomas Dawson, Senate Environment & Energy Comm. (March 21, 1994) (emphasis in original).
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B. Structures and Materials to be Placed and Deposited in Wisconsin’s Navigable
Waters.

To construct the Reroute, Enbridge will need to cross 70 navigable waterways with the
pipeline. AR 076664 (Permit FoF 64). To complete these waterway crossings, Enbridge must
engage in several activities that will require placing structures and depositing materials into
navigable waters below the OHWM. Such activities include placing work-zone isolation and flow
bypass systems like dams, pumps, and flumes within the trench, AR 076665 (Permit FoF 71);
placing trench boxes, trench breakers, and sheet piling within the trench, AR 076643 (Permit
Condition 196), AR 076637 (Permit Condition 127); placing the pipeline in the trench, AR 076648
(Permit FoF 5); surrounding the pipe with non-native “pipe bedding” materials, AR 003416:4-16
(Petitioner expert Mr. B.J. Bonin direct), AR 003473:10-003475:3 (Bonin cross); backfilling the
trench with native material AR 076643 (Permit Condition 200); replacing native sandy silt material
with non-native gravel, id.; replacing bedrock and boulders with rubblized material post-blasting,
id.; and placing both permanent and temporary erosion and sediment control materials like rip rap,
biologs, and root wads to stabilize waterway banks AR 076666 (Permit FoF 72).

C. Enbridge is Ineligible for a Section 30.12 Permit at 53 Pipeline Crossing Locations

Where Structures will be Placed and Materials will be Deposited in Navigable
Waters.

The pipeline will cross Wisconsin’s navigable waters at 53 locations where Enbridge is not
a riparian owner but needs to place structures and deposit materials in those waters. DNR has
determined that all 53 of these waters are navigable. AR 046561-046568 (DNR’s Navigability
Determination); AR 076664-076665 (The Permit FoF 63, 64, 67, 69). Neither Enbridge nor DNR
dispute that Enbridge does not own each riparian property along the Reroute, and Enbridge admits
that it is merely an easement holder at many riparian properties. See, e.g., AR 046709 (Enbridge

Response 8.w. to DNR’s Request for Additional Information); AR 058845-058901 (WRAPP
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Attachment K — Landowner List); AR 076874 (WRAPP Project Narrative — Section 8.0: Land
Ownership); AR 076900 (Proof of Ownership); AR 005524:24-005525:4 (Enbridge witness James
Watts direct). Nevertheless, it is important to here provide the full proof of Enbridge’s easements
in those properties so the Court knows exactly which navigable water crossings DNR has
unlawfully authorized in violation of Section 30.12. We understand it is laborious to parse the
record to confirm Enbridge’s property interests for 53 locations, but Enbridge never provided DNR
with its recorded interests in the riparian properties along the Reroute, which is a problem in itself.
See infra 11.E.iii (explaining that DNR’s grant of permits was invalid because Enbridge did not
provide the proof of ownership that DNR said was “necessary” for application completeness). The
Decision seemed to assume that Enbridge was not a riparian owner, but it is not clear because that
factual issue was not directly addressed. See generally AR 002960-003011. With the record
evidence identified below, the Court can confirm for itself and visually “walk” the Reroute from
its beginning in Bayfield County to its end in Iron County, and observe all the waterbodies,
proposed waterbody crossings, and parcels of property along the way.

Enbridge’s interests in 49 riparian parcels along the Reroute where structures will be placed
and materials will be deposited can be determined based on four exhibits admitted into the record
at CCH. Those exhibits—each of which is explained in detail below—include Appendix C to
Appendix U to the EIS: Map of Sampling Sites, AR 109520-109860; WRAPP Attachment K —
Landowner List, AR 058845-058901; Enbridge’s Recorded Property Interests, AR 002086-
002099, and; the Wetland and Waterbody Impact Table, AR 073087-073119. An additional four
riparian parcels involve Shoreline Protection Agreements signed with landowners. See AR
031825-031832. These exhibits provide conclusive proof as to Enbridge’s interests in the riparian

properties along the Reroute. Together with Enbridge’s own admissions that it merely has
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easements in many riparian properties, this issue can be resolved as a matter of law and is reviewed
de novo. Since, as demonstrated immediately above, easements do not qualify a person as a riparian
owner for the purposes of Section 30.12 eligibility, the Section 30.12 permit is based on multiple
erroneous interpretations of law and must be reversed. See Wis. Stat. § 227.57(5).
i. Relevant Exhibits
a. Appendix C to Appendix U to the EIS: Map of Sampling Sites.

Appendix U to the EIS, AR 109520-109860, contains its own list of appendices, one of
which is Appendix C: Map of Sampling Sites, AR 109568-109691 (admitted at CCH as Exhibit
830). This map is intended to provide the exact locations where Enbridge plans to sample
waterbodies before, during, and after construction. /d. To achieve its intended purpose, this map
provides several kinds of data and explains that data in the legend at the bottom of every page. /d.

In red, the map marks the path of the pipeline centerline. Placed along this centerline are
yellow dots at 0.1-mile intervals, which represent mileposts along the Reroute. The first yellow
dot is at 0, the final yellow dot is at 41, and the red line extends slightly beyond the final yellow
dot, representing the 41.1-mile span of the Reroute. There are no missing milepost markers.

There are three other dot colors that can be seen along the map. The green dot is used to
represent where Enbridge plans to take samples upstream of the pipeline crossing. See, e.g., AR
109574. To label the waterbody where the sample will be taken, the map provides the waterbody’s
Feature ID. To label the upstream monitoring location, the map uses “Feature ID_u” in green text.
The red dot is used to represent where Enbridge plans to take samples downstream of the pipeline
crossing. See, e.g., id. To label the downstream monitoring locations, the map uses “Feature ID_d”
in red text. The purple dot represents the location where Enbridge plans to cross a waterbody. The
waterbody crossing location is labelled only with the Feature ID in purple text. A series of orange

lines cross various points of the map. These lines represent tract boundaries, and they are labelled
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with Enbridge tract names in brown text. These tract numbers are an internal numbering system
that Enbridge uses to keep track of properties along the Reroute. Finally, the dark blue lines at
various points on the maps represent delineated waterbodies.

Using the data listed above, the viewer of these maps can visually “walk” the Reroute from
its start point in Bayfield County to its end point in Iron County, and observe all the waterbodies,
the proposed waterbody crossings, and the parcels of property along the way.

b. Attachment K — Landowner List

WRAPP Attachment K - Landowner List is the list of adjacent and abutter landowners
along the proposed Reroute’s mainline ROW that Enbridge submitted with its original permit
application and then revised in August 2020. AR 058845-058901 (admitted at CCH as Exhibit
568). The list is formatted as a table, and the columns of that table include Enbridge’s tract name,
landowner name, the landowner’s address, and whether the landowner is affected/abutter.

c. Enbridge’s Recorded Property Interests

Because Enbridge never supplied comprehensive documentary evidence of its property
interests at the 70 waterbody crossing locations, Petitioner-Interested Persons obtained Enbridge’s
recorded property interests from the Ashland and Iron County Registers of Deeds and had those
records admitted as evidence at the CCH. AR 010070-010827 (admitted at CCH as Exhibit 110).
The majority of Enbridge’s recorded property interests are either easements, memorandums of
options for ROW and easement grants, or some type of deed. Each easement contains: (1) the name
of the landowner and grantor; (2) Enbridge’s name and its position as an easement holder and
grantee,(3) an Enbridge tract number;?6 (4) a statement that the purpose of the easement is for the

construction, operation, and maintenance of a pipeline, among other purposes; and (5) a covenant

26 Enbridge uses the terms “tract number” and “tract name” interchangeably in various documents.
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between the Grantor and Grantee stating that “Grantor covenants with Grantee that they are the
lawful fee simple owner of the aforesaid lands.”

d. Wetland and Waterbody Impact Table

The Wetland and Waterbody Impact Table, AR 073087-073119 (admitted at CCH as
Exhibit 622), contains a table of waterbodies that will be crossed or affected by the proposed
pipeline Reroute. Relevant columns in this table include waterbody Feature ID, General Feature
Category, Anticipated Blasting Areas, Milepost, Project Component Name/Location, Proposed
Pipeline Crossing Method and Flow Regime.

e. Shoreline Protection Agreements

The Shoreline Protection Agreements, AR 031825-031832 (admitted at CCH as Exhibit
312) were executed between Enbridge and the landowner(s) in May 2025, six months after permit
issuance and five years after initial easement agreements were signed with those landowners. AR
031825, 031828, 031831 (agreements); AR 010073, 010125 (easements). In these agreements,
landowners purport to authorize “the placement of miscellaneous structures, which may include
rip-rap, biologs, rootwads, or other specified technology, below the ordinary high water mark.”
AR 031825, 031828, 031831. The landowners agreed to be treated as co-applicants “for a Wis.
Stat. § 30.12 permit to install miscellaneous structures at the crossing” and authorized Enbridge to
“make any filings with the [DNR] required to obtain a permit.” /d.

ii. Enbridge’s easements in riparian properties

Below is a list of the 53 waterbodies to be crossed by the Reroute and citations to record
evidence conclusively demonstrating Enbridge is not a riparian owner. For the purposes of any
order, simply citing the Feature ID (e.g., sase006p) is sufficient. The Court can also skip this
recitation of the proof if so inclined by proceeding to Section II1.D of the Argument, infra. The

descriptions include the Feature ID of each waterbody crossing, the property owner of the Enbridge
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tract number at that crossing, the name of the waterbody, the waterbody’s flow regime, and the

proposed method of crossing:

(1

2

3)

4

Sase006p — Bay City Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sase006p at
a property with the tract number WI-AS-009.000. AR 109572. Enbridge’s recorded property interests
show this tract number was owned by Kelsey Elizabeth Larson and Elliot J. Larson. AR 010070; See
also AR 058852, 058862 (Landowner List). Enbridge’s recorded property interest also show that, on
March 18, 2020, Mr. and Mrs. Larson conveyed an easement to Enbridge for the purpose of
constructing, operating, and maintaining an oil pipeline across the property. AR 010070. Sometime
after the easement was conveyed, ownership of parcel WI-AS-009.000 transferred to Randy and Lisa
Larson. Randy and Lisa Larson entered into a Shoreline Protection Agreement with Enbridge on May
7, 2025. AR 031825 (Shoreline Protection Agreements). The Shoreline Protection Agreement
acknowledges that Enbridge had previously executed an easement for the property located at WI-AS-
009.000. /d. The Wetland and Waterbody Impact Table shows sase006p is Bay City Creek, a perennial
waterbody that will be crossed using the dry crossing method. AR 073087-073088:8.

WDH-04 — UNT of Little Beartrap Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID WDH-04 at
a property with the tract number WI-AS-021.000. AR 109575. Enbridge’s recorded property interests
show this tract number is owned by the John L. Gregor Sr Joint Income Only Homestead Trust, John L.
Gregor Sr., and Mary J. Gregor. AR 010086; See also AR 058855, 058862 (Landowner List).
Enbridge’s recorded property interests also show that, on July 30, 2020, Mr. Gregor, Mrs. Gregor, and
the Joint Income Only Homestead Trust conveyed an easement to Enbridge for the purpose of
constructing, operating, and maintaining an oil pipeline across the property. AR 010086. The Wetland
and Waterbody Impact Table shows WDH-04 is an unnamed tributary of Little Beartrap Creek and an
intermittent waterbody that could be crossed using either the open cut or dry crossing methods. AR
073087-073088:41.

Sasa047i — Little Beartrap Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasa047i at
a property with the tract number WI-AS-024.000. AR 109576. The Shoreline Protection Agreements
show this tract number is owned by Heidi L. Berglund, Brian M. Willoughby, Sarah Willoughby, and
Larry Berglund. AR 031831; See also AR 058853, 058863, 058864 (Landowner List). Mr. and Mrs.
Berglund, and Mr. And Mrs. Willoughby entered into the Shoreline Protection Agreement with
Enbridge on May 15, 2025. AR 031831. The Shoreline Protection Agreement acknowledges that
Enbridge had previously executed an easement for the property located at WI-AS-024.000. /d. The
Wetland and Waterbody Impact Table shows sasa0471 is Little Beartrap Creek, an intermittent
waterbody that could be crossed using either the open cut or dry crossing methods. AR 073087-
073088:55.

Sasa046e — UNT of Little Beartrap Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasa046e at
a property with the tract number WI-AS-024.000. AR 109576. The Shoreline Protection Agreements
show this tract number is owned by Heidi L. Berglund, Brian M. Willoughby, Sarah Willoughby, and
Larry Berglund. AR 031831; See also AR 058853, 058863, 058864 (Landowner List). Mr. and Mrs.
Berglund, and Mr. And Mrs. Willoughby entered into a Shoreline Protection Agreement with Enbridge
on May 15, 2025. AR 031831. The Shoreline Protection Agreement acknowledges that Enbridge had
previously executed an easement for the property located at WI-AS-024.000. /d. The Wetland and
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Waterbody Impact Table shows sasa046e is an unnamed tributary of Little Beartrap Creek and an
ephemeral waterbody that could be crossed using either the open cut or dry crossing methods. AR
073087-073088:57.

WDH-100 — UNT of Little Beartrap Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID WDH-100
at a property with the tract number WI-AS-032.000. AR 109578. Enbridge’s recorded property interests
show the property at this tract number is owned by the Garold B. Bolka & Dina R. Bolka Joint Income
Only Trust. AR 010110; See also AR 058852 (Landowner List). Enbridge’s recorded property interests
also show that, on April 15, 2020, the Joint Trust conveyed an easement to Enbridge for the purpose of
constructing, operating, and maintaining an oil pipeline across the property. AR 010110. The Wetland
and Waterbody Impact Table shows WDH-100 is an unnamed tributary of Little Beartrap Creek and
an intermittent waterbody that could be crossed using either the open cut or dry crossing methods. AR
073089-073090:80.

Sasb007i — Beartrap Creek

The Map of Sampling Sites shows the mainline of the reroute will cross a waterbody with the Feature
ID sasb007i at a property with the tract number WI-AS-033.000. AR 109578. Enbridge’s recorded
property interests show the property at this tract number is owned by Garold B. Bolka, Dina R. Bolka,
and the Garold B. Bolka & Dina R. Bolka Joint Income Only Trust. AR 010122; See also AR 058852,
058862, 058863 (Landowner List). Enbridge’s recorded property interests also show that, on March 25,
2020, Mr. Bolka, Mrs. Bolka, and the Joint Income Only Trust conveyed an easement to Enbridge for
the purpose of constructing, operating, and maintaining an oil pipeline across the property. AR 010122.
Mr. Bolka, Mrs. Bolka, and the Joint Income Only Trust also entered into a Shoreline Protection
Agreement with Enbridge on May 6, 2025. AR 031828. The Shoreline Protection Agreement
acknowledges that Enbridge had previously executed an easement for the property located at WI-AS-
033.000. Id. The Wetland and Waterbody Impact Table shows is Beartrap Creek, an intermittent
waterbody that could be crossed using either the open cut or dry crossing methods. AR 073089-
073090:86.

Sasd013i — UNT of White River

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasd013i at
a property with the tract number WI-AS-052.009. AR 109583. Enbridge’s recorded property interests
show the property at this tract number is owned by David M. Mattson. AR 010154; See also AR 058863
(Landowner List). Enbridge’s recorded property interests also show that, on April 2, 2020, Mr. Mattson
conveyed an easement to Enbridge for the purpose of constructing, operating, and maintaining an oil
pipeline across the property. AR 010154. The Wetland and Waterbody Impact Table shows sasd013i
is an unnamed tributary of the White River and an intermittent waterbody that could be crossed using
either the open cut or dry crossing methods. AR 073089-073090:125.

Sasd013i_x — UNT of White River

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasd013i_x
at a property with the tract number WI-AS-053.006. AR 109584, 109587. Enbridge’s recorded property
interests show the property at this tract number is owned by David M. Mattson. AR 010191, 010199;
See also AR 058863 (Landowner List). Enbridge’s recorded property interests also show that, on April
9,2020, Mr. Mattson conveyed an easement to Enbridge for the purpose of constructing, operating, and
maintaining an oil pipeline across the property. AR 010191, 010199. The Wetland and Waterbody
Impact Table shows sasd013i x is an unnamed tributary of the White River and an intermittent
waterbody that could be crossed using either the open cut or dry crossing methods. AR 073091-
073092:134.
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(9) Sasal020e — UNT of White River

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasal020e
at a property with the tract number WI-AS-053.006. AR 109584, 109587. Enbridge’s recorded property
interests show the property at this tract number is owned by David M. Mattson. AR 010191, 010199;
See also AR 058863 (Landowner List). Enbridge’s recorded property interests also show that, on April
9,2020, Mr. Mattson conveyed an easement to Enbridge for the purpose of constructing, operating, and
maintaining an oil pipeline across the property. AR 010191, 010199. The Wetland and Waterbody
Impact Table shows sasal(020e is an unnamed tributary of the White River and an ephemeral waterbody
that could be crossed using either the open cut or dry crossing methods. AR 073091-073092:138.

(10) Sasc041p — Rock Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasc041p at
a property with the tract number WI-AS-053.006. AR 109584, 109587. Enbridge’s recorded property
interests show the property at this tract number is owned by David M. Mattson. AR 010191, 010199;
See also AR 058863 (Landowner List). Enbridge’s recorded property interests also show that, on April
9,2020, Mr. Mattson conveyed an easement to Enbridge for the purpose of constructing, operating, and
maintaining an oil pipeline across the property. AR 010191, 010199. The Wetland and Waterbody
Impact Table shows sasc041p is Rock Creek, a perennial waterbody that will be crossed using the dry
crossing methods. AR 073091-073092:139.

(11) Sasa016e — UNT of Rock Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasa016e at
a property with the tract number WI-AS-058.000. AR 109587. Enbridge’s recorded property interests
the property at this tract number is owned by Thomas D. Kriskovich Sr. and Donna M. Kriskovich. AR
010210; See also AR 058852 (Landowner List). Enbridge’s recorded property interests also show that,
on July 16, 2020, Mr. and Mrs. Kriskovich conveyed an easement to Enbridge for the purpose of
constructing, operating, and maintaining an oil pipeline across the property. AR 010210. The Wetland
and Waterbody Impact Table shows sasa016e is an unnamed tributary of Rock Creek and an ephemeral
waterbody that could be crossed using either the open cut or dry crossing methods. AR 073091-
073092:140.

(12) Sasa067e¢ — UNT of Deer Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasa067¢ at
a property with the tract number WI-AS-070.000. AR 109591. Enbridge’s recorded property interests
show the property at this tract number is owned by Paul G. Storck and Sandra Storck. A.R 010238; See
also AR 058855 (Landowner List). Enbridge’s recorded property interests also show that, on June 9,
2020, Mr. and Mrs. Storck conveyed an easement to Enbridge for the purpose of constructing, operating,
and maintaining an oil pipeline across the property. A.R 010238. The Wetland and Waterbody Impact
Table shows sasa067¢ is an unnamed tributary of Deer Creek and an ephemeral waterbody that could
be crossed using either the open cut or dry crossing methods. AR 073091-073092:161.

(13) Sasa066i — UNT of Deer Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasa066i at
a property with the tract number WI-AS-072.000. A.R 109592. Enbridge’s recorded property interests
show the property at this tract number is owned by Thomas D. Kriskovich and Donna M. Kriskovich.
AR 010250; See also AR 058852 (Landowner List). Enbridge’s recorded property interests also show
that, on July 16, 2020, Mr. and Mrs. Kriskovich conveyed an easement to Enbridge for the purpose of
constructing, operating, and maintaining an oil pipeline across the property. AR 010250. The Wetland
and Waterbody Impact Table shows sasa066i is an unnamed tributary of Deer Creek and an intermittent
waterbody that could be crossed using either the open cut or dry crossing methods. AR 073091-
073092:169.
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(14) Sasa068e — UNT of Deer Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasa068e at
a property with the tract number WI-AS-076.000. AR 109592-109593. Enbridge’s recorded property
interests show the property at this tract number is owned by Thomas D. Kriskovich and Donna M.
Kriskovich. AR 010262 See also AR 058852-058853 (Landowner List). Enbridge’s recorded property
interests show that, on July 16, 2020, Mr. and Mrs. Kriskovich conveyed an easement to Enbridge for
the purpose of constructing, operating, and maintaining an oil pipeline across the property. AR 010262.
The Wetland and Waterbody Impact Table shows sasa068e is an unnamed tributary of Deer Creek and
an ephemeral waterbody that could be crossed using either the open cut or dry crossing methods. AR
073091-073092:170.

(15) Sasc012e_x1 — Ditch in Marengo River Watershed

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasc012e xi
at a property with the tract number WI-AS-084.000. AR 109595-109596. Enbridge’s recorded property
interests show the property at this tract number is owned by Todd J. Berweger and Kim M. Berweger.
AR 010276; See also AR 058851 (Landowner List). Enbridge’s recorded property interests show that,
on July 15, 2020, Mr. and Mrs. Berweger conveyed an easement to Enbridge for the purpose of
constructing, operating, and maintaining an oil pipeline across the property. AR 010276. The Wetland
and Waterbody Impact Table shows sasc012e x1 is a ditch in the Marengo River watershed and an
ephemeral waterbody that could be crossed using either the open cut or dry crossing methods. AR
073093-073094:204.

(16) Sasc013e — Ditch in Marengo River Watershed

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasc013e at
a property with the tract number WI-AS-088.000. AR 109597. Enbridge’s recorded property interests
shows the property at this tract number is owned by The Raymond and Audrey G. Pupp Living Trust
and Brian C. Anderson and Jaime L. Anderson. AR 010284; See also AR 058850, 058862 (Landowner
List). Enbridge’s recorded property interests also show that, on June 18, 2020, Mr. Anderson, Mrs.
Anderson, and the Living Trust conveyed an easement to Enbridge for the purpose of constructing,
operating, and maintaining an oil pipeline across the property. AR 010284. The Wetland and
Waterbody Impact Table shows sascO13e is a ditch in the Marengo River watershed and an ephemeral
waterbody that could be crossed using either the open cut or dry crossing methods. AR 073093-
073094:212.

(17) Sasa021e — Ditch in Marengo River Watershed

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasa021e at
a property with the tract number WI-AS-090.000. AR 109597. Enbridge’s recorded property interests
show the property at this tract number is owned by Dale and Charmaine Berweger Living Trust dated
September 4, 2003. AR 010293; See also AR 058851-058863 (Landowner List). Enbridge’s recorded
property interests also show that, on July 15, 2020, the Living Trust conveyed an easement to Enbridge
for the purpose of constructing, operating, and maintaining an oil pipeline across the property. AR
010293. The Wetland and Waterbody Impact Table shows sasa021e is a ditch in the Marengo River
watershed and an ephemeral waterbody that could be crossed using either the open cut or dry crossing
methods. AR 073093-073094:213.

(18) Sasel1001e — UNT of Marengo River
The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sase1001e
at a property with the tract number WI-AS-094.000. AR 109598. Enbridge’s recorded property interests
show the property at this tract number is owned by The Raymond and Audrey G. Pupp Living Trust
and Brian C. Anderson and Jaime L. Anderson. AR 010301; See also 058850, 058862 (Landowner
List). Enbridge’s recorded property interests also show that, on June 18, 2020, Mr. Anderson, Mrs.
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Anderson, and the Living Trust conveyed an easement to Enbridge for the purpose of constructing,
operating, and maintaining an oil pipeline across the property. AR 010301. The Wetland and
Waterbody Impact Table shows sasel001e is an unnamed tributary of the Marengo River and an
ephemeral waterbody that could be crossed using either the open cut or dry crossing methods. AR
073093:073094:218.

(19) Sase1003e — Ditch in Marengo River Watershed

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sase1003e
at a property with the tract number WI-AS-104.002. AR 109601. Enbridge’s recorded property interests
show the property at this tract number is owned by Curtis F. Lusua and Roxanne Lusua. AR 010328;
See also AR 058863 (Landowner List). Enbridge’s recorded property interests also show that, on July
21, 2020, Mr. and Mrs. Lusua conveyed an easement to Enbridge for the purpose of constructing,
operating, and maintaining an oil pipeline across the property. AR 010328. The Wetland and
Waterbody Impact Table shows sase1003e is a ditch in the Marengo River watershed and an ephemeral
waterbody that could be crossed using either the open cut or dry crossing methods. AR 073093-
073094:241.

(20) Sase1008e — Ditch in Marengo River Watershed

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sase1008e
at a property with the tract number WI-AS-114.001. AR 109604. Enbridge’s recorded property interests
show the property at this tract number is owned by Robert W. Riemer and Joanne Riemer. AR 010365;
See also AR 058854, 058864 (Landowner List). Enbridge’s recorded property interests also show that,
on February 14, 2020, Mr. and Mrs. Riemer conveyed an easement to Enbridge for the purpose of
constructing, operating, and maintaining an oil pipeline across the property. AR 010365. The Wetland
and Waterbody Impact Table shows sase1008e is a ditch in the Marengo River watershed and an
ephemeral waterbody that could be crossed using either the open cut or dry crossing methods. AR
073093-073094:266.

(21) Sasel011i — UNT of Marengo River

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sase1011i
at a property with the tract number WI-AS-119.002. AR 109605. Enbridge’s recorded property interests
show the property at this tract number is owned by Robert W. Riemer and Joanne Riemer. AR 010373;
See also AR 058854, 058864 (Landowner List). Enbridge’s recorded property interests also show that,
on February 14, 2020, Mr. and Mrs. Riemer conveyed an easement to Enbridge for the purpose of
constructing, operating, and maintaining an oil pipeline across the property. AR 010373. The Wetland
and Waterbody Impact Table shows sasel1011i is an unnamed tributary of the Marengo River and an
intermittent waterbody that could be crossed using either the open cut or dry crossing methods. AR
073093-073094:267.

(22) Sasel015i — UNT of Marengo River
The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sase1015i
at a property with the tract number WI-AS-120.002. AR 109606. While there is no purple dot
demarcating a pipeline crossing location, there is a red dot marking a downstream sampling location
and a green dot marking an upstream sampling location at Feature ID sase1015i. /d. The dark blue line
that marks Feature ID sase1015i as a delineated waterbody clearly crosses the red line that represents
the pipeline somewhere between milepost 12.7 and milepost 12.8 Id. Additionally, Feature ID
sase10151 can be found in the Wetland and Waterbody Impact Table, and the table labels the crossing
point at milepost 12.75. AR 073095-073096:277. Enbridge’s recorded property interests show the
property at this tract number is owned by Robert W. Riemer and Joanne Riemer. AR 010381; See also
AR 058854, 058864 (Landowner List). Enbridge’s recorded property interests also show that, on
February 14, 2020, Mr. and Mrs. Riemer conveyed an easement to Enbridge for the purpose of
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constructing, operating, and maintaining an oil pipeline across the property. AR 010381. The Wetland
and Waterbody Impact Table shows sasel1015i is an unnamed tributary of the Marengo River and an
intermittent waterbody that could be crossed using either the open cut or dry crossing methods. AR
073095-073096:277.

(23) WDH-15 — UNT of Marengo River

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID WDH-15 at
a property with the tract number WI-AS-127.000. AR 109607. Enbridge’s recorded property interests
show the property at this tract number is owned by Brian C. Anderson and Jaime L. Anderson. AR
010389; See also AR 058850-058851(Landowner List). Enbridge’s recorded property interests also
show that, on June 18, 2020, Mr. and Mrs. Anderson conveyed an easement to Enbridge for the purpose
of constructing, operating, and maintaining an oil pipeline across the property. AR 010389. The
Wetland and Waterbody Impact Table shows WDH-15 is an unnamed tributary of the Marengo River
and an intermittent waterbody that could be crossed using either the open cut or dry crossing methods.
AR 073095-073096:279.

(24) Sasc1005¢ — UNT of Brunsweiler River

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasc1005¢
at a property with the tract number WI-AS-140.003. AR 109610-109611. While there is no purple dot
demarcating a pipeline crossing location, there is a red dot marking a downstream sampling location at
Feature ID sasc1005¢. /d. The dark blue line that marks Feature ID sasc1005¢ as a delineated waterbody
clearly crosses the red line that represents the pipeline somewhere between milepost 14.4 and milepost
14.5. Id. Additionally, Feature ID sasc1005¢ can be found in the Wetland and Waterbody Impact Table,
and the table labels the crossing point at milepost 14.47. AR 073095-073096:306. Enbridge’s recorded
property interest show the property at this tract number is owned by Dean Blakeman and Marsha
Blakeman. AR 010401; See also AR 058865 (Landowner List). Enbridge’s recorded property interests
also show that, on April 3, 2020, Mr. and Mrs. Blakeman conveyed an easement to Enbridge for the
purpose of constructing, operating, and maintaining an oil pipeline across the property. AR 010401.
The Wetland and Waterbody Impact Table shows sasc1005¢ is an unnamed tributary of the Brunsweiler
River and an ephemeral waterbody that could be crossed using either the open cut or dry crossing
methods. AR 073095-073096:306.

(25) Sasc1006p — UNT of Brunsweiler River

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasc1006p
at a property with the tract number WI-AS-141.001. AR 109611-109612. Enbridge’s recorded property
interests show the property at this tract number is owned by Mark R. Stevens. AR 010437; See also AR
058856 (Landowner List). Enbridge’s recorded property interests also show that, on June 24, 2020, Mr.
Stevens conveyed an easement to Enbridge for the purpose of constructing, operating, and maintaining
an oil pipeline across the property. AR 010437. The Wetland and Waterbody Impact Table shows
sasc1006p is an unnamed tributary of the Brunsweiler River and a perennial waterbody that will be
crossed using the dry crossing method. AR 073095-073096:317.

(26) Sasc1009e_x2 — UNT of Brunsweiler River
The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID
sasc1009e x2 at a property with the tract number WI-AS-141.001. AR 109611-109612. Enbridge’s
recorded property interest show the property at this tract number is owned by Mark R. Stevens. AR
010437; See also AR 058856 (Landowner List). Enbridge’s recorded property interests also show that,
on June 24, 2020, Mr. Stevens conveyed an easement to Enbridge for the purpose of constructing,
operating, and maintaining an oil pipeline across the property. AR 010437. The Wetland and
Waterbody Impact Table shows sasc1009e x2 is an unnamed tributary of the Brunsweiler River and

83



Case 2026CV000008 Document 191 Filed 05-11-2026 Page 90 of 142

an ephemeral waterbody that could be crossed using either the open cut or dry crossing methods. AR
073095-073096:322.

(27) Sasal028i — UNT of Brunsweiler River

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasal028i
at a property with the tract number WI-AS-142.001. AR 109612. The property at this tract number is
owned by Mark R. Stevens. AR 010449; See also AR 058856 (Landowner List). Enbridge’s recorded
property interests also show that, on June 24, 2020, Mr. Stevens conveyed an easement to Enbridge for
the purpose of constructing, operating, and maintaining an oil pipeline across the property. AR 010449.
The Wetland and Waterbody Impact Table shows sasal028i is an unnamed tributary of the Brunsweiler
River and an intermittent waterbody that could be crossed using either the open cut or dry crossing
methods. AR 073095-073096:324.

(28) WDH-20 — UNT of Trout Brook

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID WDH-20 at
a property with the tract number WI-AS-146.007. AR 109613. The property at this tract number is
owned by Mark W. Jolma. AR 010461 See also AR 058864 (Landowner List). Enbridge’s recorded
property interests also show that, on July 8, 2020, Mr. Jolma conveyed an easement to Enbridge for the
purpose of constructing, operating, and maintaining an oil pipeline across the property. AR 010461 The
Wetland and Waterbody Impact Table shows WDH-20 is an unnamed tributary of Trout Brook and an
intermittent waterbody that could be crossed using either the open cut or dry crossing methods. AR
073095-073096:338.

(29) Sasc1003p_x1 — UNT of Trout Brook

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID
sasc1003p x1 at a property with the tract number WI-AS-146.005. AR 109613-109614. The property
at this tract number is owned by Joyce A. McAbee. AR 010473; See also AR 058864 (Landowner List).
Enbridge’s recorded property interests also show that, on June 15, 2020, Mrs. McAbee conveyed an
easement to Enbridge for the purpose of constructing, operating, and maintaining an oil pipeline across
the property. AR 010473. The Wetland and Waterbody Impact Table shows is an unnamed tributary of
Trout Brook and a perennial waterbody that will be crossed using the dry crossing method. AR 073097-
073098:345.

(30) Sasc026e — UNT of Billy Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasc026e at
a property with the tract number WI-AS-158.001. AR 109616. While there is no purple dot demarcating
a pipeline crossing location, there is a red dot marking a downstream sampling location and a green dot
marking an upstream sampling location at Feature ID sasc026e. Id. The dark blue line that marks
Feature ID sasc026e as a delineated waterbody clearly crosses the red line that represents the pipeline
somewhere between milepost 16.9 and milepost 17. Id. Additionally, Feature ID sasc026¢ can be found
in the Wetland and Waterbody Impact Table, and the table labels the crossing point at milepost 16.94.
AR 073097-073098:394. Enbridge’s recorded property interests show the property at this tract number
is owned by Evelyn L. Jokinen and the Jokinen Family Trust. AR 010492; See also AR 058855, 058862
(Landowner List). Enbridge’s recorded property interests also show that, on July 13, 2020, Mrs. Jokinen
and the Family Trust conveyed an easement to Enbridge for the purpose of constructing, operating, and
maintaining an oil pipeline across the property. AR 010492. The Wetland and Waterbody Impact Table
shows sasc026 is an unnamed tributary of Billy Creek and an ephemeral waterbody that could be
crossed using either the open cut or dry crossing methods. AR 073097-073098:394.
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(31) Sasc025i — UNT of Billy Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasc025i at
a property with the tract number WI-AS-158.001. AR 109616. While there is no purple dot demarcating
a pipeline crossing location, there is a red dot marking a downstream sampling location and a green dot
marking an upstream sampling location at Feature ID sasc025i. /d. The dark blue line that marks Feature
ID sasc025i as a delineated waterbody clearly crosses the red line that represents the pipeline
somewhere between milepost 17 and milepost 17.1. Id. Additionally, Feature ID sasc025i can be found
in the Wetland and Waterbody Impact Table, and the table labels the crossing point at milepost 17.09.
AR 073097-073098:399. The property at this tract number is owned by Evelyn L. Jokinen and the
Jokinen Family Trust. AR 010492; See also AR 058855, 058862 (Landowner List). Enbridge’s
recorded property interests also show that, on July 13, 2020, Mrs. Jokinen and the Family Trust
conveyed an easement to Enbridge for the purpose of constructing, operating, and maintaining an oil
pipeline across the property. AR 010492. The Wetland and Waterbody Impact Table shows sasc025i is
an unnamed tributary of Billy Creek and an intermittent waterbody that could be crossed using either
the open cut or dry crossing methods. AR 073097-073098:399.

(32) Sasd1015p — UNT of Silver Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasd1015p
at a property with the tract number WI-AS-180.001. AR 109621-109623. The property at this tract
number is owned by Robert A. Jolma. AR 010536; See also AR 058858 (Landowner List). Enbridge’s
recorded property interests also show that, on February 20, 2020, Mr. Jolma conveyed an easement to
Enbridge for the purpose of constructing, operating, and maintaining an oil pipeline across the property.
AR 010536. The Wetland and Waterbody Impact Table shows sasd1015p is an unnamed tributary of
Silver Creek and a perennial waterbody that will be crossed using the dry crossing method. AR 073099-
073100:456. Blasting will occur at this location. /d.

(33) Sase005p_x2 — UNT of Silver Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sase005p_x2
at a property with the tract number WI-AS-186.000. AR 109626. Enbridge’s recorded property interests
show the property at this tract number is owned by Bachman Enterprises, LLC. AR 010555; See also
AR 010555 (Landowner List). Enbridge’s recorded property interests also show that, on April 29, 2020,
Bachman Enterprises conveyed an easement to Enbridge for the purpose of constructing, operating,
and maintaining an oil pipeline across the property. AR 010555. The Wetland and Waterbody Impact
Table shows sase005p is an unnamed tributary of Silver Creek and a perennial waterbody that will be
crossed using the dry crossing method. AR 73099-73100:473. Blasting will occur at this location. /d.

(34) Sasv002e — UNT of Silver Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasv002e at
a property with the tract number WI-AS-189.000. AR 109626-109627. Enbridge’s recorded property
interests show the property at this tract number is owned by Bachman Enterprises. AR 010567; See
also AR 058850 (Landowner List). Enbridge’s recorded property interests also show that, on April 29,
2020, Bachman Enterprises conveyed an easement to Enbridge for the purpose of constructing,
operating, and maintaining an oil pipeline across the property. AR 010567. The Wetland and
Waterbody Impact Table shows sasv002e is an unnamed tributary of Silver Creek and an ephemeral
waterbody that could be crossed using either the open cut or dry crossing methods. AR 073101-
073102:493. Blasting will occur at this location. /d.

(35) Sasv004p — UNT of Silver Creek
The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID Sasv004p
at a property with the tract number WI-AS-190.002. AR 109627. Enbridge’s recorded property interests
show the property at this tract number is owned by Rose Marie Krause, Steven J. Krause, Cindy M.
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Long, James L. Long, and Jean L. Krause. AR 010581; See also AR 058856, 058861 (Landowner List).
Enbridge’s recorded property interests also show that, on June 8, 2020, Mr. Long, Mrs. Long, and the
Krauses conveyed an easement to Enbridge for the purpose of constructing, operating, and maintaining
an oil pipeline across the property. AR 010581 The Wetland and Waterbody Impact Table shows
sasv004p is an unnamed tributary of Silver Creek and a perennial waterbody that will be crossed using
the dry crossing method. AR 073101-073102:507. Blasting is likely at this location. /d.

(36) Sasv006i — UNT of Silver Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasv006i at
a property with the tract number WI-AS-190.002. AR 109627-109628. While there is no purple dot
demarcating a pipeline crossing location, there is a red dot marking a downstream sampling location at
Feature ID sasv006i. /d. The dark blue line that marks Feature ID sasv006i as a delineated waterbody
crosses the red line that represents the pipeline somewhere between milepost 21.2 and milepost 21.3.
Id. Additionally, Feature ID sasv006i can be found in the Wetland and Waterbody Impact Table, and
the table labels the crossing point at milepost 21.30. AR 073101-073102:510. Enbridge’s recorded
property interests show the property at this tract number is owned by Rose Marie Krause, Steven J.
Krause, Cindy M. Long, James L. Long, and Jean L. Krause. AR 010581; See also AR 058856, 058861
(Landowner List). Enbridge’s recorded property interests also show that, on June 8, 2020, Mr. Long,
Mrs. Long, and the Krauses conveyed an easement to Enbridge for the purpose of constructing,
operating, and maintaining an oil pipeline across the property. AR 010581. The Wetland and
Waterbody Impact Table shows sasv006i is an unnamed tributary of Silver Creek and an intermittent
waterbody that could be crossed using either the open cut or dry crossing methods. AR 073101-
073102:510. Blasting is likely at this location. /d.

(37) Sasv007i — UNT of Krause Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasv007i at
a property with the tract number WI-AS-194.000. AR 109629. Enbridge’s recorded property interests
show the property at this tract number is owned by David O. Kretzschmar. AR 010515; See also AR
058851-58852 (Landowner List). Enbridge’s recorded property interests also show that, on June 14,
2020, Mr. Kretzschmar conveyed an easement to Enbridge for the purpose of constructing, operating,
and maintaining an oil pipeline across the property. AR 010515. The Wetland and Waterbody Impact
Table shows sasv007i is an unnamed tributary of Krause Creek and an intermittent waterbody that
could be crossed using either the open cut or dry crossing methods. AR 073101-073102: 516. Blasting
is likely at this location. /d.

(38) Sasv020p — UNT of Krause Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasv020p at
a property with the tract number WI-AS-197.000. AR 109629-109630. Enbridge’s recorded property
interests show the property at this tract number is owned by Sharon M. Jouppi-Musselman and Kenneth
Musselman. AR 010615; See also AR 058853, 058861 (Landowner List). Enbridge’s recorded property
interests also show that, on June 25, 2020, Mr. Musselman and Mrs. Jouppi-Musselman conveyed an
easement to Enbridge for the purpose of constructing, operating, and maintaining an oil pipeline across
the property. AR 010615. The Wetland and Waterbody Impact Table shows sasv020p is an unnamed
tributary of Krause Creek and a perennial waterbody that will be crossed using the dry crossing method.
AR 073101-073102:525. Blasting will occur at this location. /d.

(39) Sasd1006e — UNT of Bad River
The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasd1006e
at a property with the tract number WI-AS-218.000. AR 109636. Enbridge’s recorded property interests
show the property at this tract number is owned by Adam Y. Waddle and Kelly Waddle. AR 010645;
See also AR 058850, 058863 (Landowner List). Enbridge’s recorded property interests also show that,
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on July 21, 2020, Mr. and Mrs. Waddle conveyed an easement to Enbridge for the purpose of
constructing, operating, and maintaining an oil pipeline across the property. AR 010645. The Wetland
and Waterbody Impact Table shows sasd1006 is an unnamed tributary of the Bad River and an
ephemeral waterbody that could be crossed using either the open cut or dry crossing methods. AR
073103-073104:587. Blasting will occur at this location. /d.

(40) Sasd1005e¢ — UNT of Montreal Creek
The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasd1005e
at a property with the tract number WI-AS-221.000. AR 109637-109638. Enbridge’s recorded property
interests also show the property at this tract number is owned by RGGS Land & Mineral, Ltd, L.P. AR
010655, 010685; See also AR 058854 (Landowner List). Enbridge’s recorded property interests show
that, on August 12, 2020, Mr. Russel D. Gordy and Sharin A. Scott, executing on behalf of RGGS Land
& Minerals, Ltd, L.P. conveyed an easement to Enbridge for the purpose of constructing, operating,
and maintaining an oil pipeline across the property. AR 010655, 010685. The Wetland and Waterbody
Impact Table shows sasd1005¢ is an unnamed tributary of Montreal Creek and an ephemeral waterbody
that could be crossed using either the open cut or dry crossing methods. AR 073103-073104:594.
Blasting will occur at this location. /d.

(41) Sasv008i — UNT of Scott Taylor Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasv008i at
a property with the tract number WI-AS-233.000. AR 109641. Enbridge’s recorded property interests
show the property at this tract number is owned by Jamie W. Peters and Jennifer L. Peters. AR 010698;
See also AR 058854 (Landowner List). Enbridge’s recorded property interests also show that, on
January 23, 2020, Mr. and Mrs. Peters conveyed an easement to Enbridge for the purpose of
constructing, operating, and maintaining an oil pipeline across the property. AR 010698. The Wetland
and Waterbody Impact Table shows sasv008i is an unnamed tributary of Scott Taylor Creek and an
intermittent waterbody that could be crossed using either the open cut or dry crossing methods. AR
073105-073106:623. Blasting will occur at this location. /d.

(42) Sasv012e — UNT of Scott Taylor Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasv012e at
a property with the tract number WI-AS-235.000. AR 109641. While there is no purple dot demarcating
a pipeline crossing location, there is a red dot marking a downstream sampling location at Feature ID
sasv012e. Id. The dark blue line that marks Feature ID sasv012e as a delineated waterbody clearly
crosses the red line that represents the pipeline somewhere between milepost 27.2 and milepost 27.3.
1d. Additionally, Feature ID sasv012e can be found in the Wetland and Waterbody Impact Table, and
the table labels the crossing point at milepost 27.20. AR 073105-073106:628. Enbridge’s recorded
property interests show the property at this tract number is owned by Jamie W. Peters and Jennifer L.
Peters. AR 010706; See also AR 058854 (Landowner List). Enbridge’s recorded property interests also
show that, on January 23, 2020, Mr. and Mrs. Peters conveyed an easement to Enbridge for the purpose
of constructing, operating, and maintaining an oil pipeline across the property. AR 010706. The
Wetland and Waterbody Impact Table shows sasv012e is an unnamed tributary of Scott Taylor Creek
and an ephemeral waterbody that could be crossed using either the open cut or dry crossing methods.
AR 073105-073106:628. Blasting will occur at this location. /d.

(43) Sasa005¢ — UNT of Gehrman Creek
The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasa005¢ at
a property with the tract number WI-AS-242.000. AR 109644. Enbridge’s recorded property interests
show the property at this tract number is owned by Jason Lawver. AR 010730; See also AR 058854
(Landowner List). Enbridge’s recorded property interests also show that, on July 30, 2020, Mr. Lawver
conveyed an easement to Enbridge for the purpose of constructing, operating, and maintaining an oil
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pipeline across the property. AR 010730. The Wetland and Waterbody Impact Table shows sasa005e
is an unnamed tributary of Gehrman Creek and an ephemeral waterbody that could be crossed using
either the open cut or dry crossing methods. AR 073105-073106:671. Blasting is likely at this location.
Id.

(44) Sasa004p — UNT of Gehrman Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasa004p at
a property with the tract number WI-AS-242.000. AR 109644. Enbridge’s recorded property interests
show the property at this tract number is owned by Jason Lawver. AR 010730; See also AR 058854
(Landowner List). Enbridge’s recorded property interests also show that, on July 30, 2020, Mr. Lawver
conveyed an easement to Enbridge for the purpose of constructing, operating, and maintaining an oil
pipeline across the property. AR 010730. The Wetland and Waterbody Impact Table shows sasa004p
is an unnamed tributary of Gehrman Creek and a perennial waterbody that will be crossed using the
dry crossing method. AR 073105-073106:673. Blasting is likely at this location. /d.

(45) Sasw005 — Camp Four Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasw005 at
a property with the tract number WI-AS-255.000. AR 109647. Enbridge’s recorded property interests
show the property at this tract number is owned by Daniel R. Thompson. AR 010751; See also AR
058851 (Landowner List). Enbridge’s recorded property interests also show that, on July 12, 2020, Mr.
Thompson conveyed an easement to Enbridge for the purpose of constructing, operating, and
maintaining an oil pipeline across the property. AR 010751. The Wetland and Waterbody Impact Table
shows sasw005 as Camp Four Creek, an intermittent waterbody that could be crossed using either the
open cut or dry crossing methods. AR 073107-073108:715. Blasting will occur at this location. /d.

(46) Sasw006 (misspelled as saws006) — UNT of Camp Four Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sasw006
(misspelled as saws006 across all exhibits) at a property with the tract number WI-AS-255.000. AR
109647. Enbridge’s recorded property interests show the property at this tract number is owned by
Daniel R. Thompson. AR 010751; See also AR 058851 (Landowner List). Enbridge’s recorded
property interests also show that, on July 12, 2020, Mr. Thompson conveyed an easement to Enbridge
for the purpose of constructing, operating, and maintaining an oil pipeline across the property. AR
010751. The Wetland and Waterbody Impact Table shows sasw006 is an unnamed tributary of Camp
Four Creek and an ephemeral waterbody that could be crossed using either the open cut or dry crossing
methods. AR 073107-073108:717. Blasting will occur at this location. /d.

(47) Sirb010p — UNT of Feldcher Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sirbO10p at
a property with the tract number WI-IR-001.001. AR 109649. While there is no purple dot demarcating
a pipeline crossing location, there is a red dot marking a downstream sampling location and a green dot
marking an upstream sampling location at Feature ID sirbO10p. Id. The dark blue line that marks
Feature ID sirb010p as a delineated waterbody clearly crosses the red line that represents the pipeline
somewhere between milepost 30.6 and milepost 30.7. Id. Additionally, Feature ID sirb010p can be
found in the Wetland and Waterbody Impact Table, and the table labels the crossing point at milepost
30.67. AR 073107-073108:742. Enbridge’s recorded property interests show the property at this tract
number is owned by Iron County, Wisconsin. AR 010773, 010780; See also AR 058849 (Landowner
List). Enbridge’s recorded property interests also show that, on July 28, 2020, Iron County conveyed
an easement to Enbridge for the purpose of constructing, operating, and maintaining an oil pipeline
across the property. AR 010773, 010780. The Wetland and Waterbody Impact Table shows sirbO10p
is an unnamed tributary of Feldcher Creek and a perennial waterbody that will be crossed using the dry
crossing method. AR 073107-073108:742. Blasting is likely at this location. /d.
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(48) Sird1005i — UNT of Feldcher Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sird10051
at a property with the tract number WI-IR-001.000. AR 109650. Enbridge’s recorded property interests
show the property at this tract number is owned by Iron County, Wisconsin. AR 010773, 010778; See
also AR 058848 (Landowner List). Enbridge’s recorded property interests also show that, on July 28,
2020, Iron County conveyed an easement to Enbridge for the purpose of constructing, operating, and
maintaining an oil pipeline across the property. AR 010773, 010778. The Wetland and Waterbody
Impact Table shows sird1005i is an unnamed tributary of Feldcher Creek and an intermittent waterbody
that could be crossed using either the open cut or dry crossing methods. AR 073109-073110:756.
Blasting will occur at this location. /d.

(49) WDH-103 — Feldcher Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID WDH-103
at a property with the tract number WI-IR-001.000. AR 109652. Enbridge’s recorded property interests
show the property at this tract number is owned by Iron County, Wisconsin. AR 010773, 010778; See
also AR 058848 (Landowner List). Enbridge’s recorded property interests also show that, on July 28,
2020, Iron County conveyed an easement to Enbridge for the purpose of constructing, operating, and
maintaining an oil pipeline across the property. AR 010773, 010778. The Wetland and Waterbody
Impact Table shows WDH-103 is Feldcher Creek, an intermittent waterbody that could be crossed using
either the open cut or dry crossing methods. AR 073109-073110:784. Blasting will occur at this location.
1d.

(50) Sira001i — UNT of Potato River

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sira001i at
a property with the tract number WI-IR-009.000. AR 109672. Enbridge’s recorded property interests
show the property at this tract number is owned by Iron County, Wisconsin. AR 010773, 010792; See
also AR 058848 (Landowner List). Enbridge’s recorded property interests also show that, on July 28,
2020, Iron County conveyed an easement to Enbridge for the purpose of constructing, operating, and
maintaining an oil pipeline across the property. AR 010773, 010792. The Wetland and Waterbody
Impact Table shows sira001i is an unnamed tributary of the Potato River and an intermittent waterbody
that could be crossed using either the open cut or dry crossing methods. AR 073113-073114:938.

(51) Sird004e — UNT of Vaughn Creek

The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sird004e at
a property with the tract number WI-IR-025.002. AR 109684. Enbridge’s recorded property interests
show the property at this tract number is owned by Andrew Rowe and Tammy Rowe. AR 010802; See
also AR 058857 (Landowner List). Enbridge’s recorded property interests also show that, on August 5,
2020, Mr. and Mrs. Rowe conveyed an easement to Enbridge for the purpose of constructing, operating,
and maintaining an oil pipeline across the property. AR 010802. The Wetland and Waterbody Impact
Table shows sird004e is an unnamed tributary of Vaughn Creek and an ephemeral waterbody that could
be crossed using either the open cut or dry crossing methods AR 073117-073118:1036.

(52) Sird009p — UNT of Vaughn Creek
The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sird009p at
a property with the tract number WI-IR-027.003. AR 109685. Enbridge’s recorded property interests
show the property at this tract number is owned by Gerald J. Moore and Tami Moore. AR 010813; See
also AR 058859 (Landowner List). Enbridge’s recorded property interests also show that, on July 30,
2020, Mr. and Mrs. Moore conveyed an easement to Enbridge for the purpose of constructing, operating,
and maintaining an oil pipeline across the property. AR 010813. The Wetland and Waterbody Impact
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Table shows sird009p is an unnamed tributary to Vaughn Creek and a perennial waterbody that will be
crossed using the dry crossing method. AR 073117-073118:1046.

(53) Sirc1001e — UNT of Vaughn Creek
The Map of Sampling Sites shows the mainline will cross a waterbody with the Feature ID sirc1001e
at a property with the tract number WI-IR-039.003. AR 109689. Record evidence demonstrates that
the property at this tract number is owned by the State of Wisconsin, Department of Transportation.
AR 058848 (Landowner List). The Wetland and Waterbody Impact Table shows sirc1001le is an
unnamed tributary of Vaughn Creek and an ephemeral waterbody that could be crossed using either the
open cut or dry crossing methods. AR 073117-073118:1066.

D. The Easements and Shoreline Protection Agreements Violate Section 30.133 and
the Public Trust Doctrine and Do Not Provide a Basis for Enbridge to Skirt
Section 30.12°s Riparian Owner Requirement.

As immediately demonstrated above, recorded deeds for the 53 navigable water crossings
clearly demonstrate that Enbridge is not the riparian owner of the properties where it plans to place
structures and deposit materials on the beds of navigable waters. Because Enbridge is not the
riparian owner of those 53 locations, it is ineligible for a Section 30.12 permit. DNR’s erroneous
conclusion to the contrary compels reversal of that permit. Wis. Stat. § 227.57(5).

Enbridge attempts to correct its lack of riparian ownership interests by relying on
easements and Shoreline Protection Agreements that purport to make landowners “co-applicants”
on Enbridge’s applications for project permits. AR 005524:20-005526:16 (Watts direct), 031825-
031832 (Shoreline Protection Agreements). However, the grant of individual permits to an
easement holder and co-applicant conflicts with the plain language of Wis. Stat. § 30.12(3m)(a),
which states that only “a riparian owner may apply to the department...” for project permits.
Cassidy, 132 Wis. 2d at 160 (“The statute unambiguously limits the eligibility to apply for a permit
to riparian owners: those who “own;” that is, those who hold “rightful title” to the riparian land.”).

Additionally, riparian landowners may not grant “by easement or other similar conveyance
any riparian right in the land to another person....” Wis. Stat. § 30.133(1) (emphasis added). Here,
the easements and Shoreline Protection Agreements combined are an expression of intent by the

landowners to grant Enbridge the riparian right to apply for permits under Wis. Stat. § 30.12(3m)
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and the riparian right to subsequently place any structure or deposit any material contemplated
within those permits. See supra §§ 11.C.i.c., II.C.i.e. The easements granted by landowners are
clear violations of Section 30.133, and the Shoreline Protection Agreements qualify as “other
similar conveyance[s]” because they attempt to convey the riparian right to place “miscellaneous
structures, which may include rip-rap, biologs, rootwads, or other specified technology, below the
ordinary high water mark.” AR 031825, 031828, 031831 (agreements); See Wis. Stat. § 30.132.
Enbridge acknowledges that the placement of these bank stabilization structures will be permanent,
meaning that the transfer of riparian rights will last longer than two years. AR 005529:1-9 (Watts
direct) (indicating that temporary erosion control devices would be installed if Enbridge could not
obtain co-applicant agreements from landowners); Wis. Admin. Code NR § 326.03(11).

While Petitioners do not ask the Court to invalidate the easements and Shoreline Protection
Agreements directly, we do ask the Court to find that such easements and agreements cannot be
used as a substitute for riparian ownership because agreements between the riparian landowners
and Enbridge cannot authorize DNR to do something prohibited by law. Perry v. Milwaukee Bd.
of School Directors, 131 Wis. 2d 380, 385, 388 N.W.2d 638 (Ct. App. 1986) (“Generally, a
contract made in violation of a statute is void.”); Greenlee v. Rainbow Auction/Realty Co., Inc.,
218 Wis. 2d 745, 757-58, 582 N.W.2d 93 (Ct. App. 1998) (illegal contracts are void from their
inception).

The Decision points to DNR’s past practice of allowing agreements between commercial
entities and landowners acting as co-applicants to satisfy Section 30.12’s riparian ownership
requirement as a basis for the approval of DNR’s grant of permits to Enbridge:

[[]n prior circumstances, the Department has allowed the riparian owner to provide formal
written authorization or be a co-applicant for the § 30.12 permit. For complex waterway
projects, it is common for a commercial entity to be the primary driver and one applicant
for a § 30.12 permit, and then the riparian owner is included as another co-applicant to
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satisfy the statutory requirement that the person with the underlying right to the shoreline
is consenting to the bed disturbance.
AR 002986. The Decision also points to DNR’s preference. /d.

There are several errors in this decision. For starters, neither DNR nor the ALJ can
overcome the clear statutory prohibitions of Sections 30.12 and 30.133 by referring to past agency
practice, must less the agency’s “preference.” Zignego v. Wis. Elections Comm’n, 2021 WI 32,
932, 396 Wis. 2d 391, 957 N.W.2d 208 (“Simply because an agency took action in the past does
not mean its actions were legal, nor would it provide authority for this court to mandate agency
action that the law itself does not sanction.”); See also Wis. Stat. § 227.10(2) (“No agency may
promulgate a rule which conflicts with state law.”). DNR also admitted during live testimony that
its practice of allowing co-applicant agreements is inconsistent.?’ Thus, the ALJ should not have
relied on DNR’s inconsistent past practices and preferences as evidence of what the law requires.

The Decision also cites Movrich v. Lobermeier for the proposition that riparians can
consent to this “co-applicant” arrangement, but neither the paragraph cited nor the case in general
comes anywhere close to such a holding. See generally, 2018 W19, 379 Wis. 2d 269, 905 N.W.2d
807. AR 002987. First, the cited paragraph makes clear the case involves riparian rights in man-
made flowages. Movrich v. Lobermeier, 2018 W1 9, 924. Here, the issue centers on the lack of any
non-riparian rights in navigable, public trust waters beyond those afforded to the general public.
Second, the Court’s recitation of the common law on severing riparian rights is just that, a
discussion; it is not a holding writ large that riparians can sever all their riparian rights
notwithstanding statutory prohibitions of the same. See id. Nor could the Court so hold. When a

statute clearly and unambiguously prohibits something that the common law permits, that statute,

27 When asked if DNR has always required the permittee to be the riparian owner, DNR admitted there have been
“inconsistencies regarding the level of detail required when the project proponent is not the riparian.” AR 008320:2-
10 (DNR witness Ben Callan cross).
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even narrowly construed, prevails. See, e.g., Fuchsbruber v. Custom Accessories,2001 W1 81, 925,
244 Wis. 2d 758, 628 N.W.2d 833. What we have here is Enbridge attempting to purchase a right
exclusive to riparians without becoming a riparian, and to use that purchased right to the detriment
of both Petitioners and the public. Chapter 30 clearly and unambiguously prohibits this result. Wis.
Stat. §§ 30.12(1), 30.12(3m)(a), 30.133(1).

Because the easements and Shoreline Protection Agreements v-iolate both Sections 30.12
and 30.133, and as a result, the Public Trust Doctrine, the Permit is based on an erroneous
interpretation of law that compels reversal. Wis. Stat. § 227.57(5).

E. The ALJ’s Ordered Modification to Require Riparian Owners as Co-Applicants
is Unlawful.

The Decision determined that Enbridge “requires a separate § 30.12 permit... before any
permanent structures would be installed in the waterway below the ordinary high-water mark.”
AR 002987. The Decision then modified Condition 182 of the Permit and Condition 209 of the
corresponding WQC to read:

Bank stabilization structures shall be installed following the design plans in the Wetland
and Waterway Restoration and Post-Construction Monitoring Plan in the ECP, as
conditioned in this WQC, and as approved by the Department. Permanent structures
shall only be installed below the OHWM after a separate permit has been issued
under Wis. Stat. § 30.12 that includes the riparian owner(s) as co-permittees.

AR 002987-002988 (emphasis in original). Also noted in the Decision is that while Enbridge’s
plans provided for permanent shoreline stabilization structures at five identified locations, the
requirement that it obtain separate individual permits would not be limited to those five locations.
AR 002987. As explained below, this Court does have jurisdiction over this modification, the ALJ
did not have jurisdiction to require additional permits instead of merely reversing DNR’s decision,
and the ALJ cannot modify an invalidly granted permit. In any event, the modification is unlawful

because, as immediately discussed above, it erroneously presumes that Enbridge is eligible for a
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Section 30.12 permit as long as the riparian owner is a co-applicant. Again, the Section 30.12
permit is premised on multiple erroneous interpretations of law and must be reversed. Wis. Stat. §
227.57(5).

i. The Court has jurisdiction over the modification.

At the April 16 hearing on the Motion for Temporary Stay Pendente Lite, the Court
questioned whether it has jurisdiction over Petitioners’ Section 30.12 claims because Enbridge has
applied for four separate individual permits to place permanent shoreline stabilization structures
at certain locations along the Reroute. The ALJ’s decision after the CCH to modify the permit is a
final agency action that this Court has jurisdiction over pursuant to Wis. Stat. § 227.52. See, e.g.,
Wis.’s Environmental Decade v. PSC, 93 Wis. 2d 650, 655-58, 287 N.W.2d 737 (1980) (discussing
which agency decisions are reviewable and are not). The Decision itself recognizes that it is subject
to judicial review. AR 003011.

ii. The ALJ lacked authority to require additional permits.

The public must be given notice of issues to be decided at a CCH pursuant to Wis. Stat. §
227.44(2)(c). Here, although notice was given that the Permit could be modified, there was no
notice that such modification could include an entirely separate permit outside the ALIJ’s
immediate jurisdiction. The issue presented for review in the CCH was “whether structures and
deposits in navigable waters authorized by Permit #IP-N0O2020-2-N00471 meet state requirements
and waterway permitting standards under Wis. Stat. § 30.12 or whether additional or modified
conditions are required.” AR 002962. The Decision found that Enbridge did not meet statutory
requirements, namely because Enbridge was not a riparian owner of the properties where it planned
to place permanent structures below the OHWM. AR 002985-002988. The Decision then required
Enbridge to obtain separate individual permits with the riparian owners as co-permittees. /d.

Modifying conditions in a permit and requiring a different permit entirely are not the same
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thing. Whether additional permits were required was not an issue for review in the CCH. When an
ALlJ raises an issue in their order, not defined in the notice of CCH, they act without authority. See,
e.g., Kohler Co. v. DNR, 2024 WI App. 2, 481, 410 Wis. 2d 4333 N.W.3d 172 (Ct. App. 2023).
Therefore, the ALJ did not have the authority to order such permits, and the Court should reverse
the Decision based on this erroneous interpretation of law alone. Wis. Stat. § 227.57(5).

iii. DNR’s initial Section 30.12 authorization was invalid, and neither DNR nor
the ALJ can amend invalid permits.

DNR lacked sufficient information to determine the completeness of Enbridge’s WRAPP
because Enbridge did not submit the proof of ownership that DNR said was “necessary” for
completeness. To aid in the individual permit application process under Chapter 30, DNR provides
a General Information checklist in the WRAPP. AR 097373-097383. Within the checklist, there is
an explicit disclaimer that “[t]he information included in this checklist is necessary for a complete
application.” AR 097373. No less than five subsections of the checklist require the applicant to
“[a]ttach a copy of your deed or similar proof of ownership.” AR 097373- 097374. As part of the
supplemental information Enbridge submitted with its WRAPP, Enbridge stated that its “Land
Agents are contacting affected landowners to... establish easement options.” AR
076874. Enbridge provided a list of affected and abutter landowners as an attachment to the
supplemental information, which it updated multiple times. AR 058845-058901 (Landowner List).
Enbridge also provided a “Proof of Ownership” document, which confirmed that it was seeking
easements from landowners, and pursuing a public interest determination from the PSC, allowing

it to “acquire, by condemnation, permanent and temporary easements.”*® AR 076900 (emphasis

B In Cassidy, the Court overturned DNR’s grant of permits in part because the Madison Metropolitan Sewerage
District had the option of using its condemnation authority to obtain the land in fee simple. 132 Wis. 2d at 155
(“Although [the district] possessed condemnation powers and could have acquired the land in fee simple, the district
chose to secure easements from landowners in the project’s path.”). Enbridge, like MMSD, can seek the power of
eminent domain to condemn these properties and obtain title thereto. See Wis. Stat. § 32.02(13). The availability of
this alternative makes Enbridge’s attempts to circumvent the riparian owner requirement particularly egregious.
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added). Enbridge provided neither a deed, nor any other proof of ownership in the relevant riparian
properties. Enbridge’s failure to answer a preliminary question that DNR asked no less than five
times should have precluded the consideration of its application, let alone the approval of the
permit. Meteor Timber, LLC v. DHA, 2022 WI App 5, 965, 400 Wis. 2d 451, 969 N.W.2d
746 (holding that “[t]o assert... that the Department had completed its statutorily required
assessment without the information required to make the assessment is illogical”).

In addition to Enbridge’s failure to provide deeds or similar proof of ownership when it
first submitted its WRAPP, Enbridge also failed to provide any documentation when DNR sent an
information request asking for such documentation. In November 2023, Enbridge responded to a
DNR information requested that Enbridge “[p]rovide documentation of riparian owner(s) consent
to place structures within the waterway.” AR 046709. Enbridge’s response stated:

Enbridge has secured agreements from each landowner crossed by the Project to install and
operate the pipeline within the respective temporary and permanent easements. Those
agreements convey the authority to restore the right-of-way in a manner that restores the
land, protects the resources, and protects the pipeline. This includes confirmation for
Enbridge to have the ability to install permanent stream bank stabilization structures where
needed.

Id. This information request demonstrates two key points: (1) Enbridge did not provide the
documentation that DNR said was “necessary for a complete application,” and (2) even if Enbridge
had provided documentation of the easements that it claimed to have, DNR would not have had
sufficient information to determine that Enbridge met the “riparian owner” requirement established
by statute. Wis. Stat. §§ 30.12, 30.133.

Because DNR lacked the necessary information to determine whether Enbridge met the
riparian owner requirement for eligibility under Section 30.12, its grant of permits violated Section
30.12 and the Public Trust Doctrine. Meteor Timber, 2022 WI App 5 at §65; Myer v. DNR, 2019

WI 5,924, 385 Wis. 2d 176, 922 N.W.2d 47 (“The language of § 30.12(3m)(c)1.-3. explicitly uses
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the past tense ‘met” when it lists the requirements for granting a permit, thus signifying that the
conditions must be fulfilled before the permit is granted.”) (internal citations omitted). As such,
DNR’s grant of permits to Enbridge was invalid and should be reversed.

In Meteor Timber, the Court found DNR has no authority to issue an amended permit when
there is no valid permit to amend. 2022 WI App 5, 990. Additionally, the Court found that “[i]t
would eviscerate the statutory process to allow conditions that...‘address information not
otherwise available at the point of permit application,” when that information is necessary for the
Department to assess whether it may issue the permit for the proposed project under statutory
standards.” Id. at 964. Similarly, because an ALJ’s decision can be adopted as the final decision
of the permitting agency, and the agency cannot amend an invalidly granted permit, the ALJ acts
without authority when they amend an invalid permit with modifications or conditions. Wis. Stat.
§ 227.46(3)(a) (subsequent to a CCH, agencies may “direct that the [ALJ’s] decision be the final
decision of the agency.”); See also Wis. Admin. Code NR § 2.155(1) (“Unless the [DNR] petitions
for judicial review as provided in s. 227.46(8), Stats., the [ALJ's] decision shall be the final
decision of the department.”).

As discussed above, DNR lacked sufficient information to determine the completeness of
Enbridge’s WRAPP for the Reroute because Enbridge did not submit the proof of ownership that
DNR said was “necessary” for completeness. Because DNR lacked the necessary information to
determine that Enbridge met the “riparian owner” requirement for permit eligibility under Section
30.12, its grant of individual permits to Enbridge was invalid and the ALJ had no authority to
modify or condition the permit to correct Enbridge’s ineligibility. As such, the Court should

reverse the permit modification.
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F. The ALJ Erroneously Determined that Section 30.12°s Permitting Requirements
Do Not Apply to Temporary Structures Incidental to Dredging.

The Decision states that “[s]ince the primary activity in a § 30.20 permit is dredging, any
minor or temporary structures or deposits that are integral to the dredging process is covered under
the same permit,” and that Enbridge “does not need to meet the elements of § 30.12 in each location
it is also authorized to dredge under § 30.20.” AR 002985. This holding has no basis in the law
and is erroneous. The Permit explicitly states, and Mr. Callan—the DNR program director who
signed the permit—confirmed at the CCH that temporary structures contemplated as part of the
Permit were authorized pursuant to Section 30.12. AR 076665-076666 (Permit FoF 71); AR
008195:16-17 (Callan direct) (“[Coffer] dams could be covered under 30.12 for structures.”). The
Section 30.12 permit should therefore be reversed. Wis. Stat. § 227.57(5).

Section 30.20 applies only to the removal of materials from the bed of a navigable
waterway and makes no mention of the placement of structures or deposition of material on the
bed of the dredged waterway. Section 30.12 explicitly governs the placement of structures and
deposition of materials on the beds of navigable waters and reserves the right to authorize such
placement and deposition outside Section 30.12 to the legislature. Wis. Stat. § 30.12(1).

The plain text of Section 30.12 applies broadly to the placement of “any” structure and
deposition of “any” material on the beds of navigable waters, without regard to duration. Wis. Stat.
§ 30.12(1)(a). The broad application of this language is only limited by express exemptions for
structures placed on a temporary or seasonal basis. See, e.g., Wis. Stat. §§ 30.12(1g)(b),
30.12(1g)(e), 30.12(1j)(a)2, 30.12(3)(a)6, 30.12(3)(b)2. By viewing these exemptions in context,
it is clear that the prohibition on the placement of structures found in Wis. Stat. §30.12(1) is
intended to broadly encompass structures used for any duration. See Wis. Mfrs. & Com., Inc. v.

NRB, 2025 WI 26, q923-25, 416 Wis. 2d 561, 21 N.W.3d 718 (finding the use of the word “any”
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was broad and only limited based on statutory criteria). Otherwise, the legislature’s use of limiting
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terms like “permanent,” “placed on a seasonal basis,” “less than 24 hours,” etc., in Wis. Stat. §
30.12(1g) would not make any sense. Wis. Stat. § See also State ex rel. Kalal v.., 2004 WI 58, 946.
(“Context is important to meaning. So, too, is the structure of the statute in which the operative
language appears. Therefore, statutory language is interpreted in the context in which it is used;
not in isolation but as part of a whole; in relation to the language of surrounding or closely-related
statutes; and reasonably, to avoid absurd or unreasonable results.”). Simply put, there is no
temporal limitation on the use of the “any” in Section 30.12 whatsoever, whether permanent,
seasonal, temporary, or otherwise, and there is no basis for reading the word “permanent” into a
section of the statute where it does not exist. See e.g., State v. Hinkle, 2019 WI 96, 418, 389 Wis.
2d 1, 935 N.W.2d 271; State v. Fitzgerald, 2019 WI 69, 430, 387 Wis. 2d 384, 929 N.W.2d 165.
Sections 30.12 and 30.20, and other closely related statutes, make clear the legislature did
not intend to create an exemption to Section 30.12’s permitting standards for activities related to
dredging. Under Section 30.12, there is an extensive list of exemptions to the prohibition on the
placement of structures and deposition of materials. One such exemption is for a “deposit of sand,
gravel, or stone that is necessary to perform an activity authorized under s. 30.125 (2) (a).” Wis.
Stat. § 30.12(1g)(am). A similar exemption exists under Wis. Stat. § 30.20(1g)(b)(3). Had the
legislature intended to exempt structures or deposits that were “necessary to perform an activity”
under Section 30.20 from the prohibition created in Section 30.12, it would have done so explicitly.
The lack of legislative intent to create an exemption for dredging is further evidenced by other
explicit exemptions from Section 30.12’s prohibition that exist both within and outside of Chapter

30. See, e.g., Wis. Stat. §§ 30.05, 30.056, 30.06, 30.11(4), 29.601(a)-(b), 90.21(6), 295.065(3)-(4)

and (6). Because there is no language within Sections 30.12 or 30.20 that creates an explicit
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exemption from Section 30.12’s permitting requirements for activities that are “integral to the
dredging process,” such an exemption cannot be read into the statute.

Further, by looking to the structure of the statutes, it is clear that Section 30.20 activities
are limited to the dredging or removal of material, but once a waterbody is dredged, whatever
structures are placed or materials are deposited atop the remaining substrate are regulated by the
permitting requirements of Section 30.12. See Kalal, 2004 WI 58, 446. Section 30.20 therefore
cannot be read as implicitly authorizing the placement of structures or deposition of materials in
navigable waters notwithstanding Section 30.12. Besides, Wisconsin courts ‘“resolve any
reasonable doubt pertaining to an agency’s implied powers against the agency.” Myers v. DNR,
2019 WI 5,921, 385 Wis. 2d 176, 922 N.W.2d 47 (interpreting Chapter 30) (citation omitted).

There is no doubt that DNR does not have implied powers here because the legislature
expressly reserved the power for such authorizations to itself in Section 30.12. Wis. Stat. §§
30.12(1) and 30.20(1)(b) contain the same language: “Unless an individual or a general permit has
been issued by the department under this section or authorization has been granted by the
legislature, no person may...” Both sections require external proof of authorization from the
legislature; neither section can be understood as authorizing activities permitted by the other. If
that were the case, DNR could simply choose the statute with less stringent requirements (i.e.,
Section 30.20) and subsume the activities of statutes with more stringent requirements (i.e., Section
30.12) within. Such a requirement would inappropriately render the separate permitting structures
authorized by the legislature superfluous. Kalal, 2004 WI 58, 446. Thus, there is no implicit
authorization of the placement of structures or deposition of materials to be found in Section 30.20.

To justify its erroneous interpretation, the Decision points to Wis. Admin. Code NR §

345.03(5), which defines “dredging” to include “any part of the process”, and Wis. Admin. Code
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NR § 345.04(2)(c)5, which pertains to general permits for dredging and has no bearing on the
kinds of activities that DNR can permit under the individual permitting standards of Wis. Stat. §§
30.20(2) or 30.12(3m). AR 002985. The ALJ’s reliance on the administrative code is reversible
legal error because DNR cannot use rules promulgated under NR 345 to circumvent the clear
statutory mandates of Section 30.12. Wis. Stat. § 227.10(2) (“No agency may promulgate a rule
which conflicts with state law.”); See also Zignego v. WEC, 2021 WI 32, §32. (“Simply because
an agency took action in the past does not mean its actions were legal, nor would it provide
authority for this court to mandate agency action that the law itself does not sanction.”).

Because Wis. Stat. § 30.12(1) prohibits the placement of any structure and the deposition
of any material without a validly granted permit, regardless of whether the placement or deposition
is temporary or permanent, the ALJ committed reversible legal error by failing to apply the
standards of Section 30.12 to all of Enbridge’s proposed structures and deposits. Additionally,
because allowing Enbridge to place structures and deposit materials without a valid permit violates
Section 30.12, the Decision also violates the Public Trust Doctrine. The Section 30.12 permit
should be reversed. Wis. Stat. § 227.57(5).

G. The ALJ Failed to Address Structures and Materials Beyond Temporary
Structures Incidental to Dredging and Permanent Shore Stabilization Structures.

Atthe CCH, Petitioners argued that Section 30.12, and thus the riparian owner requirement,
applies to structures and materials beyond temporary structures incidental to dredging and
permanent shore stabilization structures. AR 002464 (Petitioner Post-CCH Opening Brief).
Despite recognizing that Enbridge needed a separate permit to be eligible to install permanent
structures below the OHWM, the Decision nevertheless cabined the permit modification to
permanent shoreline stabilization structures and did not discuss other structures and deposits

subject to Section 30.12 like the pipeline, pipe bedding, backfill, trench breakers, sheet piling, and
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erosion and sediment control measures. The Decision does not address this issue at all, creating
the same Section 227.47 issues discussed with wetlands above. See supra § 1.D.i (discussing the
need for specificity in administrative rulings). That alone is legal error sufficient to reverse the
Section 30.12 permit. See Wis. Stat. § 227.57(5).

Any interpretation to the contrary is erroneous because it would neglect the fundamental
fact that the bed is altered through dredging and only then are the challenged structures and
materials placed upon the bed. The plain language and structure of Chapter 30 make clear that
Section 30.20 activities are limited to the dredging or removal of material, but once a waterbody
is dredged, any structure placed or any material deposited upon the remaining substrate are
regulated by the permitting requirements of Section 30.12. This Court should find that Enbridge
is ineligible to place anything into Wisconsin’s navigable waters where it is not a riparian owner
and reverse the Section 30.12 permit pursuant to Wis. Stat. § 227.57(5).

H. The Proposed Structures Are Not for the Riparian Owner’s Use.

None of the structures and materials that Enbridge proposes to place and deposit in
navigable waters are for the riparian “owner’s use” as required under Wis. Stat. § 30.12(3m)(a).
Structures and materials including the pipeline, pipe bedding, backfill, trench boxes, trench
breakers, sheet piling, and workzone isolation and flow bypass systems cannot conceivably be for
the use of the riparian landowners because they are being built solely to further Enbridge’s
economic interest. The Decision notes that commercial and industrial activities can be for the
owner’s use. AR 002988. However, there is a stark difference between a riparian owner who wants
to own and operate a commercial or industrial facility on their land for their own benefit, and one
who invalidly conveys the riparian right to own and operate commercial infrastructure on riparian

land to a non-riparian. Because Enbridge is not a riparian owner validly seeking to own and operate
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a commercial or industrial on its own land, it is ineligible for permits at the 53 locations where it
is merely an easement holder. See supra §§ I1.C.1i., I1.D.

Similarly, while erosion and sediment controls may, in a general sense, be for a riparian
owner’s use, see AR 002988 (the Decision recognizing riparian owners have an interest in shore
stabilization) the context of the proposed construction projects and the language of the Shoreline
Protection Agreements make it clear that the erosion and sediment control structures proposed by
Enbridge are not for the use of these riparian owners. If every shore stabilization structure is
necessarily for the riparian owner’s use no matter its purpose, the riparian owner’s use requirement
would be read out of the statute. See Kalal 2004 WI 58, 9 46 (citing rule against surplusage).

Enbridge is an oil pipeline company, not a company that independently installs erosion and
sediment control measures. As such, Enbridge would not take on erosion and sediment control
projects unless it was serving its own self-interest, and landowners would not reach out to Enbridge
to have such measures installed on their behalf. Additionally, Enbridge entered into Shoreline
Protection Agreements with landowners five years after initial easement agreements were signed,
and six months after Petitioners raised their Section 30.12 claims at the CCH. AR 031825, 031828,
031831 (agreements). Enbridge admits that it approached landowners with the Shoreline
Stabilization Agreements as a way to “mitigate” Petitioners’ Section 30.12 claims. AR 005525:24-
005526:9 (Watts direct). Furthermore, Enbridge is installing and maintaining the proposed erosion
and sediment control structures at its “sole cost.” AR 031825, 031828, 031831 (agreements).
Finally, Enbridge plans to completely indemnify landowners from, and take on all liability for,
incidents arising from the construction of the erosion and sediment control measures. /d. Because
Enbridge is placing erosion and sediment controls for its own benefit, it is willing to take on

additional risks and burdens that it would not assume had it been installing the erosion and
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sediment controls on behalf of the landowner, as its agent.?’

DNR’s determination that the proposed structures or deposits are for the use of the riparian
owner is erroneous; Enbridge is ineligible for project permits under Wis. Stat. § 30.12(3m)(a), and
the Court should reverse DNR’s grant of permits. Wis. Stat. § 227.57(5).

III. THE PERMIT’S AUTHORIZATION TO REMOVE MATERIALS FROM THE

BEDS OF NAVIGABLE WATERS VIOLATES WIS. STAT. § 30.20 AND
WISCONSIN’S PUBLIC TRUST DOCTRINE

Petitioners’ fourth claim is that the Permit’s authorization of blasting in Wisconsin’s
navigable waters violates Wis. Stat. § 30.20 and Wisconsin’s Public Trust Doctrine. (Doc. 57, 38).
This claim can be divided into three questions. The first, whether DNR can make the required
public interest determination under Wis. Stat. § 30.20(2)(c) without knowing each navigable water
to be blasted, is purely a legal question reviewed under the de novo standard in Wis. Stat. §
227.57(5). The second, whether DNR can condition the Section 30.20 permit on receiving site-
specific information from candidate blasting sites after the Permit is issued, is also a legal question
reviewed de novo. The third, whether the site-specific blasting plans enable DNR to adequately
analyze blasting impacts in each navigable water, involves agency legal conclusions and findings
of fact, the latter of which are reviewed under the substantial evidence standard in Wis. Stat. §
227.57(6). As further established below, the answer to each of these questions is no.

DNR has essentially authorized Enbridge to blast the bedrock of whatever navigable water
it needs to as long as it installs trench breakers and complies with DSPS blasting regulations.
Trench breakers, however, are not a panacea, and DSPS blasting regulations are not designed to

protect navigable waters. It is DNR’s job to protect Wisconsin’s navigable waters and obtain

2 As stated in briefing the Motion for Temporary Stay Pendente Lite, Petitioners are not arguing that contractors
acting as third-party agents, acting as the riparian owners, cannot apply for and obtain permits on the riparian owners’
behalf.
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enough information to meaningfully analyze public interest impacts before a Section 30.20 permit
issues. See Wis. Stat. § 30.20(2)(c). DNR failed to do that here, and permit conditions authorizing
that information to be obtained and submitted after permit issuance do not resolve the issue. Those
conditions are unlawful. The Section 30.20 permit should be remanded to DNR until it obtains
information necessary to make the required public interest determination in each navigable
waterway where blasting will occur.

A. Legal Background
i. Section 30.20

Section 30.20 regulates the removal of materials, including blasting, from the beds of
Wisconsin’s navigable waters. See also Wis. Admin. Code NR § 345.03(5) (Defining dredging to
include “any part of the process of the removal or disturbance of material from the bed of navigable
waterways...”). The removal of material from the beds of navigable waters is prohibited unless a
person enters a contract with DNR or is issued a general or individual permit by DNR. Wis. Stat.
§ 30.20(1). To issue a permit under Section 30.20, DNR must find “that the issuance of the permit
will be consistent with the public interest in the lake or stream.” Wis. Stat. § 30.20(2)(c). This
public interest standard is different than the other Chapter 30 public interest standards because it
requires the public interest determination to be made regarding specific navigable waters to be
dredged, whereas other public interest standards are generalized. Compare Wis. Stat. § 30.20(2)(c)
with Wis. Stat. § 30.12(3m)(c)2 (“The structure or deposit will not be detrimental to the public
interest.”). See also Kalal v. Dane Cty. Cir. Ct., 2004 WI 58, 946, 271 Wis. 2d 633, 681 N.W.2d
110 (“Context is important to meaning.”) Nevertheless, like the other Chapter 30 public interest
standards, the Section 30.20 standard incorporates Wisconsin’s Public Trust Doctrine. See, e.g.,
Lake Beulah Mgmt. Dist. v. DNR, 2011 WI 54, 4939, n.28, 46, 335 Wis. 2d 47, 799 N.W.2d 73.

Any violation of Chapter 30 therefore constitutes a violation of the Public Trust Doctrine. ABKA,
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2002 WI 106, 911-18; See also Cassidy v. DNR, 132 Wis. 2d at 158-60.

ii. Blasting Regulations

Blasting in the beds of navigable waters is part of the removal or disturbance of material
from those beds. See Wis. Admin. Code NR § 345.03(5). (defining dredging as “any part of the
removal or disturbance of material from the bed of a navigable waterway...””). DSPS regulates
blasting to prevent impacts outside controlled blasting site areas. See, e.g, Wis. Stat. §
101.15(2)(e). DSPS’ blasting regulations are codified in Wis. Admin. Code SPS ch. 307. The
purpose of SPS 307, inter alia, is to “provide for the establishment of uniform limits on permissible
levels of blasting resultants to reasonably assure that blasting resultants cause no injury, damage
or unreasonable annoyance to persons or property outside any controlled blasting site area.” Wis.
Admin. Code SPS § 307.40.3° “Controlled blasting site area” is the area from which the blasting
operator can exclude people and property, either because it owns the property or has an agreement
with the landowner. Id. § 307.20(10).3!: 32

Blasting must “be conducted so as to prevent injury and unreasonable annoyance to
persons and damage to public or private property outside the controlled blasting site area.” Id. §
307.44(1).> The regulations address three adverse effects from blasting, including (1) flyrock; (2)
noise; and (3) ground vibration. Id. § 307.44(2)-(4). Regarding impacts from ground vibration,

SPS 307 lists buildings and other infrastructure like water towers, pipelines, and other utilities,

30 «“Blasting resultants’ means the physical manifestation of forces released by blasting, including but not limited to
project matter, vibration and concussion, which might cause injury, damage or unreasonable annoyance to persons or
property located outside the controlled blasting area.” Wis. Admin. Code SPS § 307.20(9).

31 «“Blast site’ means the area where the explosive material is handled during loading of blastholes, including 50 feet
in all directions from the perimeter formed by the loaded holes. A minimum of 30 feet may replace the 50-foot
requirement if the perimeter of loaded holes is marked and separated from non-blast site areas by a barrier. The 50-
foot or 30-foot distance requirements, as applicable, apply in all directions along the full depth of the blasthole....” Id.
§ 307.20(4).

32 «“‘Operator’ means the person who is responsible for the operation at a mine, pit, quarry, or construction site where
blasting activity occurs.” Id. § 307.20(18).

33 ““Unreasonable annoyance’ means excessive, repeated noise, action, or other disturbance caused by use of explosive
materials that is not in compliance with the standards of this chapter.” Id. § 307.20(21).
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tunnels, dams, impoundments, and underground mines in the vicinity of the controlled blasting
site areas as protected property, but not land or water resources within controlled blasting site areas.
See id. § 307.44(4).

SPS 307 requires blasters to prepare a blasting log “for each blast fired.” Id. §
307.31(4)(a). These logs must be retained for at least three years and made available to DSPS upon
request. Id. § 307.31(4)(b). The minimum amount of information required for each log is listed in
SPS § 307.31(4)(c). SPS 307 also incorporates National Fire Protection Association (NFPA) 495,
Explosive Materials Code (2013) by reference. Wis. Admin. Code SPS § 307.21.3* Like SPS 307,
NFPA 495 contains a post-blasting record keeping requirement under the heading and likewise
lists the minimum information required. NPFA 495, ch. 10 § 10.4.4.

B. DNR Has Concrete, Scientific Evidence of Potential Harm to Wisconsin’s
Waterways from Blasting, Triggering Its Public Trust Duty to Act.

If DNR is presented with concrete, scientific evidence of potential harm to public trust
waters, it must act to ensure that harm does not impact the public interest in that waterway. See,
e.g., Lake Beulah, 2011 WI 54, 9939, n.28, 46 (discussing DNR’s “general duty” and “broad
obligation to protect waters of the state” requiring them to act when triggered by permit
applications); Clean Wisconsin v. DNR, 2021 W1 72,917,398 Wis. 2d 386, 961 N.W.2d 346. (“Put
another way, a permit application ... triggers the DNR to act on its public-trust duty, under which

om

it cannot ignore ‘concrete, scientific evidence of potential harm to waters of the state.”") (quoting
Lake Beulah, 2011 WI 54, 4939, n.28, 46). Here, DNR’s public-trust duty to act was triggered

when Enbridge filed an application for a Section 30.20 permit to remove materials from the beds

of navigable waters via blasting, under which DNR must determine that “issuance of the permit is

3 “A copy of NFPA 495, Explosive Materials Code is on file in the offices of the department [of safety and
professional services] and the legislative reference bureau.” Wis. Admin. Code. SPS § 307.21, note.
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consistent with the public interest in the lake or stream.” Wis. Stat. § 30.20(2)(c).

There is no dispute about the purpose of blasting. As DNR itself recognized in the EIS, the
purpose of blasting is to generate sufficient force to rubblize bedrock when other means of
excavation are unavailing. AR 104594. See also AR 017276:18-22 (Dr. Jesse Hampton pre-filed
direct); AR 031610 (Enbridge expert Travis Davidsavor report). According to the EIS, rubblizing
bedrock to excavate it from the trench will necessarily result in “a local increase in the number of
fractures in bedrock adjacent to blasting zones.” AR 104594. See also AR 104603 (EIS). Dr. Jesse
Hampton confirmed DNR’s observations in the EIS when he used what information is available
to model the extent to which the proposed blasting will create and extend fractures in bedrock
using a physics-based, finite discrete element model. AR 009805-009811 (Hampton expert report);
AR 017289:9-017291:6 (Hampton pre-filed); AR 003668:10-003690:15 (Hampton direct). Dr.
Hampton’s chief observation from this model was that obtaining site-specific information is
crucial because “[s]mall changes in rock and fracture properties can contribute to a vastly different
induced fracture ‘footprint.”” AR 017291:1-2 (Hampton pre-filed). “The most notable [variable]
was the impact of natural fractures, which are ubiquitous in the proposed formations and region of
the proposed blasting sites.” AR 017291:2-3. See also AR 003669:6-13 (Hampton direct).

DNR also recognized in the EIS that, once blasted, bedrock has an “increased capacity for
movement of water....” AR 104594. See also AR 104603. Petitioner expert B.J. Bonin, a licensed
geologist with extensive experience in hydrogeology, confirmed this observation in his pre-filed

written direct: “Altering the fracture network by adding, enhancing, and clogging fractures may

35 Enbridge expert Travis Davidsavor attempted to counter these findings by reference to the Silva, Worsey, and Lusk
article, AR 040029:11-27, 040050:21-27 (pre-filed direct), which Dr. Hampton explained on direct was based on a
study of microcracks, not larger fractures that were the focus of his model. AR 003657:20-003662:18. Mr. Davidsavor
also conducted a test blast, but Dr. Hampton testified that the photos of the blasted bedrock did not undermine his
opinion that damage extends beyond the trench to be excavated. AR 003655:23-003656:18 (Hampton direct).
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fundamentally and permanently change how water flows through the aquifer. Altering flow in one
key fracture may change the flow in an entire section of the aquifer.” AR 017384:2-5. See also AR
017388:1-13, AR 017400:1-4.

Both Mr. Bonin and Dr. Hampton agreed that increased capacity to move water can have
lasting impacts:

Newly developed and extended fractures permanently alter the hydrological behavior of
the surface and groundwater systems. This can have minimal to no impact or can be
significantly detrimental, which depends on subsurface hydrogeological properties and
structure, as well as whether the environmental conditions are particularly water sensitive.

AR 017278:18-23 (Hampton pre-filed direct). See also AR 017384:5-6 (Bonin stating in pre-filed
direct that “[t]he impacts depend on which fracture or fractures are affected, and the effects can be
cumulative, permanent, and wide-ranging.”). As Mr. Bonin testified in pre-filed direct, these
impacts include, but are not limited to, increased susceptibility to contamination, AR 017399:22-
23, erosion, and changing “the course and current of [the] feature,” AR 017401:3-6. See also AR
017393:18-017394:18. Impacts can also emerge outside the immediate project area. See, e.g., AR
017394:19-23.

These impacts implicate the public interest because they involve environmental conditions
like water quality, quantity, and habitat that are necessary to support public trust uses. See
generally, e.g., Sterlingworth Condominium Ass ’n v. DNR, 205 Wis. 2d 710, 556 N.W.2d 791 (Ct.
App. 1996). This is especially problematic where, like here, blasting will be conducted in perennial
and intermittent waters that can support the full range of public trust uses. See, e.g., 3¢ 073099-

073100:456, 073101-073102:525, 073103-073104:565 (wetland and waterbody table showing

36 The wetland and waterbody table is a spreadsheet that has more columns than can fit on a single piece of paper in
landscape orientation and still be legible. Thus, every row of information is divided into two pages. For example, row
8 in the spreadsheet is for Bay City Creek, and that information appears on row 8 of both pages 1 and 2.
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See also, e.g., AR 073107-073108:715, 073109-073110:784 (same table showing Camp Four
Creek and Feldcher Creek as examples of Class II trout streams and areas of special natural
resource interest the mainline will cross and where blasting is anticipated).

Based on DNR’s own observations in the EIS, as confirmed by Petitioners’ witnesses, DNR
had concrete, scientific evidence of potential harm to Wisconsin’s navigable waters, triggering
DNR’s affirmative duty to protect those resources. The ALJ made no finding to the contrary. See
generally AR 002960-003011 (the Decision); see supra § 1.D.1. (discussing the need for specificity
in administrative rulings). As demonstrated below, DNR ignored these potential impacts by
authorizing blasting in navigable waters without knowing exactly which waters will be blasted,
deferring to DSPS regulations that do not protect navigable waters, and treating trench breakers as
a panacea without evaluating their efficacy to restore preconstruction hydrology of waterways
consistent with the public interest.

C. DNR Necessarily Cannot Make the Required Public Interest Determination
Under Section 30.20 Without Knowing Each Waterway to Be Blasted.

DNR erroneously interpreted Wis. Stat. § 30.20(2)(c) when it authorized blasting in
unidentified waterways, and this Court has an adequate basis to remand the decision back to DNR
for identification of those waterways and an analysis of the public interest therein. See Wis. Stat.
§ 227.57(5). There is no dispute that DNR does not know each waterway to be blasted, and there
is no finding in the Decision that they do. See generally AR 002960-003011 (the Decision). Record
evidence and expert testimony demonstrate that neither Enbridge nor DNR know all the locations
where blasting will be required. For example, Enbridge created a General Blasting Plan (GBP) the
Permit requires Enbridge to follow, AR 076637 (Permit Condition 124), which indicates that “[i]n-
stream blasting locations are subject to change based on on-site geotechnical investigation.” AR

075308. Mr. Davidsavor also indicated in pre-filed direct that “additional blasting could be needed
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based on conditions encountered in the field.” AR 040034:8-9. Mr. Callan also testified that he
understands “[s]Jome blasting sites won’t be known until during construction.” AR 008287:23-
008288:3. In briefing on our Motion for Temporary Stay Pendente Lite, Enbridge again admitted
that not all navigable waters likely to be blasted have been identified. (Doc. 76, 32) (“DNR lacked
a precise itemization of each blasting location....”).

That is the only fact material to the first question presented above—whether DNR can
make the required public interest determination under Section 30.20 without knowing each
navigable water to be blasted—and it being undisputed is why the standard of review for that
question is de novo. Wis. Stat. § 227.57(5). The Decision recognizes that Petitioners raised this
issue below but fails to address it. (“They argue that the Department has not adequately assess
these risks because they do not know all locations ...”). AR 002989; see supra § 1.D.1. (discussing
the need for specificity in administrative rulings). Nevertheless, Wis. Stat. § 30.20(2)(c) requires
DNR to determine that “issuance of the permit will be consistent with the public interest in the
lake or stream” where other Chapter 30 permitting provisions do not. (emphasis added). Petitioners
therefore present this plain language reading of the statute as a relatively straightforward basis for
remanding the Section 30.20 permit back to DNR until all the navigable waters to be blasted are
identified and the public interest therein is individually evaluated. If DNR does not know each
navigable water where the removal of materials via blasting will occur, it necessarily cannot make
the statutorily required public interest determination in those waters.

D. DNR Cannot Condition the Section 30.20 Permit on Receiving Site-Specific
Information from Candidate Blasting Sites After the Permit is Issued.

DNR violated Section 30.20 by conditioning the Permit on the receipt of information
necessary to evaluate the public interest in navigable waters, and this Court has an adequate basis

to remand back to DNR until it obtains that information and can perform the required analysis of
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the public interest. See Wis. Stat. § 227.57(5). This missing information includes the identification
of all navigable waters to be blasted, discussed immediately above. It also includes the
geotechnical information necessary to evaluate whether blasting even needs to be performed in
navigable waters that have been identified and what the impacts from such blasting will be.
Geotechnical information such “as the geometry of pre-existing, or natural, fractures is
fundamental to understanding how the geologic ‘system’ behaves.” AR 017278:3-9 (Hampton pre-
filed direct). See also AR 017402:12-18 (Bonin pre-filed direct).

There can be no reasonable dispute about what geotechnical information DNR possessed
at the time the Permit was issued. As Dr. Hampton explained on direct, the site-specific
geotechnical information DNR possessed is contained in Appendix P to the EIS. AR 003649-
003651 (discussing Appendix P to the EIS, located at AR 108608-108612). For blasting locations,
that Appendix essentially contains the depth to bedrock for blasting locations where that depth is
less than 12 feet. AR 108609 (compare “Purpose” column sections indicating “Bedrock
Investigation/Blasting Report” with “Depth to Bedrock (ft)” column). Geotechnical information
not obtained for these locations includes “Bedrock Type”, “Fracture Rating
(Low/Moderate/High)”, “Groundwater encountered”, “and “Depth to Bedrock. AR 108609. That
information was obtained for a significant number of other sites, including sites where HDD will
be deployed. See, e.g., AR 108611 (compare “Document Name” column with entries containing
the phrase “HDD Crossing” with the columns identified in the preceding sentence). Appendix O
to the EIS, AR 107191-108607, also contains geotechnical information, but Dr. Hampton
explained on direct that it only contained information for HDD sites and pump stations. AR 003650.

Importantly, geotechnical information from one site cannot be extrapolated to another. As

the experts, including Mr. Davidsavor, agree, the geology along the proposed route can and does
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change rapidly. AR 040036:12-13 (Davidsavor pre-filed direct). Again, Dr. Hampton’s key
observation from his model is that even “[s]mall changes in rock and fracture properties can
contribute to a vastly different induced fracture ‘footprint.”” AR 017291:1-2. Thus, geotechnical
data from one site cannot be used to evaluate potential impacts to another site. AR 017281:18-
017282:10. In any event, no such evaluation has been or will be performed. Instead, Mr.
Davidsavor testified that blasters will engage in a qualitative analysis of site-specific conditions as
the blast site is exposed. See infra § I1L.E.

Beyond what little geotechnical is available for blasting in navigable waters, Enbridge’s
own documents demonstrate that significant additional geotechnical information is needed to even
determine whether a specific waterway will need blasting. Permit Condition 124 requires Enbridge
to “follow the blasting plan that was submitted as part of your ECP.” AR 076637. The GBP, in
turn, recognizes that “[i|n-stream blasting locations are subject to change based on on-site
geotechnical investigation.” AR 075308. The GBP also requires the preparation of site-specific
blasting plans “for any area determined to require blasting ... [and] will include details ...
regarding environmental variables that will be recorded closer to the time of the blast.” AR 075303.
If, based on the geotechnical information DNR had at the time of permit issuance, it cannot even
determine with certainty which identified navigable waters will need to be blasted, there can be no
serious debate about DNR needing more information to evaluate potential impacts to the public
interest in navigable waters.

Accordingly, the second question presented above—whether DNR can condition the
Section 30.20 permit on receiving site-specific information from candidate blasting sites after the
Permit is issued—is also a legal question reviewed de novo. Wis. Stat. § 227.57(5). Wisconsin

case law makes clear that DNR cannot condition permits on receiving information after the permit
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is issued when that information is necessary to evaluate compliance with permitting standards. See,
e.g., Meteor Timber v. DHA, 2022 WI App 5, 4963-64, 400 Wis. 2d 451, 969 N.W.2d 746. In
Meteor Timber, the Court held that DNR cannot impose permit “conditions that require the
submission of information that [DNR] needed to make a determination as to the proposed project’s
environmental impact, as required before it may issue a permit.” Id. §63. “It would eviscerate the
statutory process to allow conditions that ‘address information not otherwise available at the point
of permit application,” when that information is necessary for [DNR] to assess whether it may
issue the permit for the proposed project under statutory standards.” Id. 464.

Although Meteor Timber involved wetlands, the legal principle that case turned on is even
more applicable where, as here, DNR’s duty to affirmatively act and protect Wisconsin’s public
trust waters is triggered with a Chapter 30 permit application. See supra §§ 1II.A.i., II1.B. The
wetland permit application review procedures discussed in Meteor Timber, Wis. Stat. §
281.36(3m), are also like those for waterway permit applications, Wis. Stat. § 30.208. Compare
Wis. Stat. § 281.36(3m)(1) with Wis. Stat. § 30.208(3)(e). In addition, DNR cannot delegate its
Section 30.20 authority to Enbridge, but it has functionally done so here. The GBP provides
Enbridge, not DNR, with approval authority for proposed blasting in waterways not previously
identified. AR 075302. However, only DNR can authorize the removal of materials from the beds
of Wisconsin’s navigable waters. See Wis. Stat. § 30.20(2)(c).

The discussion in the Decision regarding blasting is strikingly brief (with odd asides into
sheet piling) and essentially rested on site-specific blasting plans prepared after permit issuance
being justified because obtaining additional geotechnical information is difficult. AR 002989-
002990. Here is the Decision’s full discussion of blasting in waterways, with the irrelevant portions
about sheet piling and internal citations omitted:

The Environmental Petitioners take issue with the permit allowing Enbridge to remove
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material from the bed by blasting. They assert blasting risks significant impacts to the
public interests because it will create and extend fractures in bedrock beyond the trench,
which could create new hydrological connections. They argue that the Department has not
adequately assessed these risks because they do not know all locations that blasting could
occur and they lack geotechnical information to analyze the blasting impacts.

The Environmental Petitioners’ expert geologist, Mr. B.J. Bonin, opined that blasting
would have a larger effect and larger impact than Enbridge of the Department discussed
because the blasted rock will be much more conducive to infiltration of water. [Sentence
about sheet piling omitted]. Similarly, Dr. Jesse Hampton, another of the Environmental
Petitioners’ experts, expressed criticism of the lack of site-specific information for blasting
locations prior to the permit being issued.

[Paragraph about sheet piling omitted]

The strength of Dr. Hampton’s criticism also weakened on cross. He agreed that Enbridge
should not have been required to provide site-specific blast plans prior to permitting and
agreed that Enbridge is required to generate these site-specific plans prior to blasting. A
majority of the data and site-specific information both Bonin and Hampton advocate the
Department should have reviewed prior to permitting not only has not been required in
other projects, it also would only be available once the vegetation was cleared from the
right-of-way, and it would not be appropriate for this clearing to occur prior to permitting.

The Petitioners have not established that the permit conditions permitting blasting fail to
meet the state requirements and waterway permitting standards.

[Remainder of discussion in Issue 4, Section B about sheet piling permit modifications
omitted].

AR 002989-002990.

As the discussion shows, Dr. Hampton was concerned about the lack of site-specific
information prior to permit issuance, yet the ALJ focused on his statements regarding the
preparation of site-specific plans. The site-specific information DNR possessed at the time of
permit issuance and whether site-specific blasting plans will be prepared are two different things,
however. Dr. Hampton’s criticism therefore did not “weaken[] on cross.” AR 002989. Although
Petitioners do take issue with the contemplated site-specific blasting plans, see infra § I111.E., those
plans are irrelevant to the immediate question presented because they will be prepared affer the
Permit has already been issued. The question is what information DNR had at the time it issued

the Permit. Petitioners have previously explained that the case law makes clear that all Petitioners
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must do to meet their burden on this issue is demonstrate DNR was missing information it needed.
(See Doc. 159, 23-26). Indeed, DNR agreed this is the correct framing of Petitioners’ burden. (See
Doc. 75, 9) (stating Petitioners “bore the burden to...show that there was missing information
that impacted DNR’s permitting decision.”).

The ALJ’s finding that obtaining additional geotechnical information may be difficult is
also irrelevant if that information is needed to analyze impacts to the public interest in navigable
waters. Meteor Timber makes clear that if DNR has missing, necessary information, it has but one
choice: “deny the permit as incomplete.” 2022 WI App 5, §66. See also Wis. Stat. § 30.208(3)(e).
In any event, the finding that it is difficult to obtain such information makes no sense considering
the very types of information necessary to properly evaluate blasting impacts to the public interest
in specific navigable waters were obtained for other sites like HDD and pump stations. AR 003650
(Hampton direct). If Enbridge can manage to access the ROW for those locations and obtain
needed geotechnical information, it can access the ROW to obtain that same information for
blasting locations. The Section 30.20 permit should be remanded to DNR until Enbridge has done
SO.

Mr. Davidsavor indicated that obtaining geotechnical data for candidate blasting sites is
prohibitive because doing so would result in negative impacts on the scale of constructing the
pipeline. See AR 040035:14-18 (pre-filed direct); AR 031635 (report). But this excuse is illogical
and does not provide a basis for DNR to forego the required public interest determination in each
navigable water to be blasted. Wis. Stat. § 30.20(2)(c). Indeed, if it is truly impossible to obtain
the information necessary to meaningfully evaluate impacts to the public interest without causing
widespread environmental harm, that project is likely not in the public interest. In any event, a

significant portion of blasting along the Reroute will take place in uplands, and DNR only needs
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geotechnical data related to blasting in water resources. See, e.g., AR 007548:5 (Davidsavor cross).
Although there are likely unidentified blasting locations, the wetland and waterbody tables
identifies 26 navigable waterways where blasting will or is likely to occur. See AR 073087-073119
(compare “General Feature Category” column, and “Anticipated Blasting Areas” column). See
also supra § 11.C.i1. Enbridge did not obtain any data except depth to bedrock for any of those
locations, depriving DNR of information necessary to evaluate impacts to, and determine whether
blasting will be consistent with, the public interest in navigable waters.

Without any meaningful geotechnical information to analyze impacts, DNR’s Section
30.20 public interest determination predominantly relies on (1) DSPS regulations and the site-
specific blasting plans prepared after permit issuance; and (2) trench breakers, each of which are
discussed in turn immediately below. This Court need not reach those issues, however, if it agrees
that the amount of information DNR possessed at the time of permit issuance is insufficient to
make the required Section 30.20 public interest determination in each navigable water.

E. DSPS Regulations Do Not Protect Water Resources, and the GBP’s Requirements
for Site-Specific Blasting Plans Merely Restate DSPS Requirements.

DSPS regulations, the most relevant of which is Wis. Admin. Code SPS ch. 307, do not
address environmental impacts to public trust resources or otherwise within the “controlled
blasting site area,” i.e., the area where the bedrock to be blasted is located. This the Court can
decide as a matter of law. The site-specific blasting plans the GBP requires also do not add
anything in addition to what SPS 307 requires. This is a factual question reviewed under the
substantial evidence standard. See Wis. Stat. § 227.57(6). As demonstrated below, there is no
substantial evidence in the record supporting a determination that the site-specific blasting plans
will require Enbridge and its contractors to do anything more than SPS 307 requires. Since SPS

307 and therefore the site-specific blasting plans do not address environmental impacts to public
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trust resources, those plans do not enable DNR to adequately analyze blasting impacts in each
navigable water. The Decision did not acknowledge these arguments whatsoever, even though it
was raised in our post-CCH brief. See AR 002480-002486; see supra § 1.D.i (discussing the need
for specificity in administrative rulings). Instead, the Decision merely pointed to Dr. Hampton
agreeing that site-specific plans would be prepared after permit issuance. AR 002989. Even if site-
specific plans could be lawfully prepared after permit issuance, which they cannot, see supra I11.D.,
knowing those site-specific plans will be prepared before blasting occurs does not support DNR’s
Section 30.20 public interest determination if the site-specific plans themselves are of no value.

DNR’s environmental review and permitting staff appear to have inconsistent
understandings of whose job it is to protect public trust resources from blasting. On one hand, the
EIS states that “DSPS would require a blasting contractor to employ practices to protect the
waterway.” AR 104386. On the other hand, Mr. Callan, the DNR Bureau Director who signed the
wetland and waterway permit, testified on direct to the exact opposite. AR 008292:18-21
(indicating it is not his understanding “that DSPS would require Enbridge’s blasters to employ
[practices] 3’ to protect waterways.”). DNR is “concerned that...blasting...does not result in
impacts to those trust responsibilities.” AR 008189:20-24. Mr. Callan is correct that it is DNR’s
responsibility to protect public trust resources. Yet the Permit does not contain conditions to avoid
or minimize impacts to public trust resources from blasting and inappropriately defers to DSPS
regulations.

DSPS regulations only protect against impacts outside “controlled blasting site area.” Wis.
Stat. § 101.15(2)(e). See also Wis. Admin. Code SPS § 307.20(10). The controlled blasting site

area is the area the operator either owns or “can take reasonably adequate measures to exclude or

37 The transcript indicates that Attorney Feinauer used the word “mattresses™ in his question instead of “practices,”
which is a clear transcription error.
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to assure the safety or persons of property.” Id. § 307.40. The “uniform limits” established in SPS
307 therefore do not protect persons or property inside the controlled blasting site area. Id. § 307.40.
Blasting causes impacts inside the controlled blasting site area, which includes damage to bedrock
under navigable waters. DNR regulates those impacts. See Wis. Stat. § 30.20.

DSPS regulations would not protect water resources even if it did apply within the
controlled blasting site area. Instead, those regulations address flyrock, noise, and ground vibration,
the latter of which is of most concern here. SPS 307 only protects buildings and above- and below-
ground infrastructure from ground vibration, not the ground itself, nor waters flowing upon that
ground. See Wis. Admin. Code SPS § 307.44(4). Accordingly, DNR’s analysis is paramount to
limiting impacts to navigable waters, but, as established, DNR did not have enough information to
perform that analysis.

In addition, Permit Condition 123 requires Enbridge to “limit the extent of blasting in
wetlands, waterways, and sensitive resources to the greatest extent practicable.” AR 076637.
Whether blasting is required is a binary question based on the ability to efficiently excavate
bedrock using non-explosive means like excavators or hydraulic rams. If those means are
unavailing, blasting is required. AR 007541:23-007542:23, 007549:4-007550:4 (Davidsavor
direct). Thus, blasting is already limited to the greatest extent practicable, and limiting blasting to
only where it is required does not avoid or minimize impacts to public trust resources on its face.

Condition 124 requires Enbridge to follow the GBP. AR 076637. The GBP states that it “is
intended to address environmental impacts of blasting activities and to identify areas of concern
along the proposed Project route.” AR 075302. Instead, the GBP simply incorporates SPS 307 and
otherwise defers to construction crews and blasting contractors in the field without requiring them

to do anything to address environmental impacts. As a result, Condition 124 provides no additional
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protection of navigable waters within the controlled blasting site area.

The GBP does require site-specific blasting plans, but that requirement essentially outlines
the process blasters must already follow to create a blasting log under SPS 307. See, e.g., AR
006655:21-006656:2 (DNR staff Dreux Watermolen direct). Indeed, all the information required
to be in a site-specific blasting plan is required to be compiled into the corresponding blasting log.
Compare AR 075303-075304 (GBP), with Wis. Admin. Code SPS § 307.31(4). See also AR
007564:11-22 (Davidsavor acknowledging the “overlap of this information” on cross). The only
real difference between the information required is the additional requirement in the GBP that
Enbridge develop a “schedule identifying when blasting would occur within each waterbody
greater than ten feet wide or within any designated cold-water fishery.” AR 075303. Except
Enbridge does not currently propose blasting in any waterbody greater than ten feet wide, so that
is a difference without a distinction. See, e.g., AR 040034:4-5 (Davidsavor pre-filed direct). In any
event, a schedule does not indicate the blasting process but rather indicates when that process will
occur.

Beyond that, the GBP requires that site-specific plans consider “environmental/site-
specific conditions that exist” but does not indicate how such conditions should be considered or
require any action based on those considerations. AR 075303. Instead, the GBP states that
“[b]lasting in or near environmentally sensitive areas...may include additional restrictions.” AR
075306. The GBP also states that “[s]pecial attention and focus shall be directed by the Contractor
during all blasting activities to ensure complete implementation and enforcement of environmental
requirements as stated in the [Environmental Protection Plan (EPP)].” AR 075308. Neither the
EPP nor its appendices, however, contain any environmental requirements for blasting. See

generally AR 047877-075066.
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The site-specific blasting plan does not require a quantitative analysis of geotechnical site-
specific data and potential impacts to public trust resources, much less provide for consideration
of whether, based on such an analysis, blasting can be completed at a given location in a manner
consistent with the public interest. See generally AR 075297-075311 (GBP). Dr. Hampton testified
in pre-filed direct that the information necessary to analyze those impacts cannot be obtained in
the field while construction is going on. AR 017290:7-11. Mr. Davidsavor confirmed that
observation when he testified in pre-filed direct that blasters can only perform a qualitative analysis
of geotechnical properties as bedrock is exposed and drilled in the field. AR 040036:15-17. See
also AR 007565:19-007566:16 (Davidsavor cross).

The GBP’s site-specific blasting plan requirement, like SPS 307’s blasting log requirement,
is designed to verify compliance with SPS 307 on the back end, not to ensure DNR fulfills its
affirmative duty to protect public trust resources on the front end. The GBP does not require
information to be submitted to DNR before or after blasting. See generally AR 047877-075066.
The GBP also authorizes blasting contractors, the licensed blasters on site, to submit site-specific
blasting plans to Enbridge instead of DNR or even DSPS.?8 AR 075303. And there are no standards
articulated under which Enbridge would review site-specific blasting plans except for compliance
with regulations cited in the GBP. AR 075302 (string citing federal and SPS regulations). The
blasting logs required under SPS 307 do not have to be submitted to DSPS either, but merely
available upon request for three years. Wis. Admin. Code SPS § 307.41(4)(b). NFPA 495 Chapter
10 also contains a postmortem blasting record keeping requirement for virtually the same
minimum information. Compare AR 075303-075304 (GBP), and Wis. Admin. Code SPS §

307.31(4), with NFPA 495 Chapter 10 § 10.4.4.

38 DSPS does not issue a permit for specific blasts but simply licenses blasters to engage in blasting generally. See
Wis. Admin. Code SPS chs. 305, 307.
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As relevant to public trust impacts, the GBP’s requirement to prepare site-specific blasting
plans will result in nothing more than SPS 307 supplemented with information from the EIS and
then compiled into a single document. See e.g., AR 017286-017291 (Hampton pre-filed direct).
There is no substantial evidence in the record supporting a determination (which the ALJ did not
explicitly make) that the site-specific blasting plans provide any value beyond what SPS 307
already requires, and no dispute that DNR relied on the site-specific blasting plans being prepared
to make the public interest determination. See, e.g., AR 076637 (Permit Condition 124 requiring
the GBP, which in turn requires site-specific blasting plans, to be followed); AR 002989 (the
Decision pointing the Dr. Hampton agreeing that site-specific plans will be prepared after permit
issuance). Since SPS 307 does not protect public trust resources within the controlled blasting area,
Permit Condition 124 does not ensure that Enbridge’s proposed blasting of the beds of navigable
waterways will be consistent with the public interest. The Section 30.20 permit should be
remanded back to DNR until it has more information.

F. Trench Breakers.

Without enough information to evaluate impacts to the public interest in navigable waters
from blasting, DNR necessarily cannot determine whether those impacts will be sufficiently
mitigated to be consistent with the public trust through the use of trench breakers. Petitioners raised
these arguments in our post-CCH brief, but the Decision does not mention the use of trench
breakers once, see generally AR 002960-003011. That is because there is not substantial evidence
in the record to support DNR’s apparent determination that, whatever the impacts from blasting
the beds of navigable waters, trench breakers will solve them.

Trench breakers, however, are not a panacea. While Permit Condition 127 does require
trench breakers to be installed, it also recognizes the limitations of trench breakers. AR 076637

(“’You shall install trench breakers ... to minimize the potential for subsurface drainage along the
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backfilled trench in bedrock areas.”). See also AR 104595 (EIS discussing trench breakers as only
useful “to limit water movement” in the trench parallel to the pipeline). Mr. Bonin agreed. AR
003417:13-003418:7 (Bonin direct). He also pointed out that trench breakers will also be used with
bleeder drains that are designed to increase flow. AR 003418:13-003421:12 (Bonin direct); AR
004691:18-004693:24 (Band expert Dr. John Bratton direct). On top of that, trench breakers are
“primarily [intended] as an erosion control feature.” AR 004692:21-004693:24 (Bratton direct).
Trench breakers also do not prevent water from moving vertically or perpendicularly through the
trench. AR 017392:14-18,017395:11-12 (Bonin pre-filed direct); AR 003418:15-18 (Bonin direct).
Enbridge expert Ray Wuolo confirmed as much on direct when he stated that “as the water starts
to build up [in the trench], at some point it’s going to have sufficient enough head pressure to be
able to drive the water into the fractured rock or soil adjacent to it.” AR 00594:2-6.

Fractured bedrock enables water to go around trench breakers. AR 004693:17-21 (Bratton
direct). Mr. Davidsavor testified on cross that the efficacy of trench breakers is tied to his opinion,
which is based on the same inadequate information DNR possessed, that damage to the rock mass
outside the trench would be limited. AR 007556:10-16. But the rock is already significantly
fractured, which blasting will exacerbate, and locations with pre-existing fractures have greater
potential to extend and create new fractures outside the trench. See supra § 111.B. Mr. Wuolo also
suggested on direct that groundwater in the trench reaching an equilibrium with groundwater
conditions outside the trench means there will be no hydrological impacts, AR 005974:12-15, but
that is an oversimplification because it neglects the short- and long-term impacts of reaching and
maintaining that equilibrium when conditions on the ground drastically change from construction
activities like blasting the beds. It also does not account for surface water impacts generally, or

direct, immediate impacts to navigable waters being blasted specifically.
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Permit Condition 125 does require “areas of blasting in...waterways” to be restored to
“preconstruction hydrology...immediately after installation of the pipe.” AR 076637. However,
trench breakers do not ensure pre-blasting hydrology will be restored, and neither DNR nor
Enbridge will be able to determine the efficacy of trench breakers once they are installed. There is
no requirement for hydrological monitoring to ensure that Permit Condition 125 is met. See AR
076637 (Permit Condition 126 requiring wetland but not waterway hydrological monitoring). The
only blasting-specific hydrological control the Permit requires is trench breakers, which are
inadequate as discussed immediately above, and those are to merely to prevent the French drain
effect along the pipeline itself. The only waterway monitoring requirement is the visual surface
inspection required in Permit Condition 203, but that does not include a subsurface investigation.
AR 076643.

For all these reasons, DNR’s authorization of blasting in Wisconsin’s navigable water
Section 30.20 and Wisconsin’s Public Trust Doctrine. DNR cannot make the required public
interest determination under Wis. Stat. § 30.20(2)(c) without knowing each navigable water to be
blasted. DNR also cannot condition the Section 30.20 permit on receiving necessary site-specific
information from candidate blasting sites after the Permit is issued. This Court can remand the
entire Section 30.20 permit to DNR on these two legal bases alone. Wis. Stat. § 227.57(5). In
addition, there is no substantial evidence in the record that the site-specific blasting plans enable
DNR to adequately analyze blasting impacts in each navigable water, and DSPS regulations do
not protect water resources as a matter of law. The inability to assess those impacts also means
DNR cannot assess the efficacy of trench breakers to address those impacts, and, in any event,
trench breakers alone cannot ensure no impacts to hydrology in each navigable water. DNR’s

Section 30.20 determination that issuance of the permit is consistent with the public interest in
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each navigable water is based on erroneous interpretations of law and is not supported by
substantial evidence in the record. The Section 30.20 permit should be remanded to DNR until it
obtains information necessary to make the required public interest determination in each navigable
waterway where blasting will occur.

IV. ACTIVITIES AUTHORIZED BY THE PERMIT DO NOT MEET STATE WQC
STANDARDS UNDER WIS. ADMIN. CODE § 299.04

DNR unlawfully granted, and the ALJ erroneously affirmed, WQC for the Reroute because
it violates applicable WQS.

A. Legal Framework

i. Water Quality Certification

Section 401 of the Clean Water Act requires any applicant seeking a federal permit to
discharge into navigable waters to first obtain a WQC from the state where the discharge will
originate. 33 U.S.C. § 1341(a)(1). When an applicant requests a WQC in Wisconsin, DNR must
determine whether it has “reasonable assurance” that the proposed activity will comply with
applicable WQS and, if so, may grant or conditionally grant certification. Wis. Admin. Code NR
§§ 299.01(2)(b), 299.04(1)(b), 299.05(3)(d). If DNR lacks reasonable assurance of compliance, it
must deny the WQC. Id. §§ 299.01(2)(a), 299.05(3)(e). Without a WQC or a waiver thereof, “no
person may conduct any activity which may result in any discharge into the waters of the state....”
Id. § 299.03(1).

In a CCH involving a challenge to a WQC decision, the hearing examiner shall review de
novo the issue of whether DNR should grant, grant with conditions, deny, or waive certification.
Id. § 299.05(6).

ii. Water Quality Standards

In making a WQC decision, DNR must review compliance with enumerated WQS
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including but not limited to: (1) WQS promulgated for surface waters and wetlands; (2) WQS
related to the public interest and public rights set forth in Chapter 30 of the Wisconsin Statutes;
and (3) Wisconsin’s permitting standards for discharges into wetlands. /d. § 299.04(1)(b)3, 6-7.

Wisconsin’s surface WQS contain criteria to “preserve and enhance the quality of waters”
that prohibit the following in such amounts that would interfere with public rights in waters of the
state: (a) “Substances that will cause objectionable deposits on the shore or in the bed” of a
waterbody; (b) “Floating or submerged debris, oil, scum or other material”; and (c) “Materials
producing color, odor, taste or unsightliness.” Id. § 102.04(1)(a)-(c). Substances in such amounts
that would cause acute harm to animal, plant, or aquatic life are likewise unlawful. Id. §
102.04(1)(d).

Chapter 30 of the Wisconsin Statutes establishes additional public interest and public rights
standards related to water quality that project proponents must comply with to receive a WQC.
Wis. Stat. § 30.12(3m)(c)2 restricts DNR’s authority to issue permits to place structures or deposits
in navigable waters if the structure or deposit will be detrimental to the public interest. Similarly,
DNR must determine that a project will be consistent with the public interest before issuing a
permit for the removal of material from beds of navigable waters. Wis. Stat. § 30.20(2)(c).

DNR also promulgated wetland WQS that protect WFV. Wis. Admin. Code NR §
103.03(1). Under Wisconsin’s WQC law, failure to comply with wetland WQS or wetland
permitting standards will deprive an applicant of the requisite certification. Id. § 299.04(1)(b)3, 7.
See supra Section I.A for a discussion of the wetland permitting standards.

B. DNR Lacks Reasonable Assurance that the Reroute Will Comply with WQS and
the ALJ Erroneously Affirmed the WQC Decision.

DNR'’s conditional grant of the WQC, as affirmed by the Decision, is based on the

erroneous determination that DNR possesses reasonable assurance the Reroute will comply with
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surface WQS, including public interest standards, and with wetland water quality and permitting
standards.

As articulated more fully in Sections II and III, DNR’s decision to grant Enbridge the
individual waterway permit is unlawful in part because the Reroute contravenes Wisconsin’s
public interest standards applicable to the state’s navigable waters. Wisconsin’s WQC rule plainly
requires compliance with water quality-related public interest standards for a WQC to issue. Wis.
Admin. Code NR § 299.04(1)(b)6. Because the Reroute does not comply with these standards,
DNR lacks the reasonable assurance it needs to grant certification. DNR’s WQC decision and the
ALJ’s affirmation thereof fail on this basis alone.

Furthermore, the Reroute has the reasonable potential to violate Wisconsin’s narrative
WQS applicable to total suspended solids (TSS). Multiple witnesses at the CCH testified to water
quality impacts from TSS discharges and drilling fluid releases during construction. AR
004119:14-004120:6 (Petitioners’ expert witness Ms. Ledder testified to the potential for TSS to
acutely harm animal, plant, and aquatic life.); 007710:5-13 (Dr. Horn testified that a release of
drilling fluid has the potential to violate state WQS.); 008198:21-22 (Mr. Callan testified to
“potential suspended solid water quality concerns” resulting from construction in navigable
waterways.); 008269:18-008270:7 (Mr. Callan testified that a release of drilling fluid could acutely
harm aquatic life.). In fact, DNR “assumes that inadvertent releases would occur during the
construction of [the Reroute].” AR 104639 (EIS); see also AR 076662 (Permit FoF 60(j) “HDD
releases — It is likely that the Project will experience an inadvertent release (IR) during one or more
of the proposed trenchless installations.””). DNR even conceded that Reroute construction, if “[1]eft
unregulated...could and likely would result in significant adverse impacts to water quality.” AR

002324 (DNR Post-Hearing Brief). DNR was apparently convinced that Enbridge’s plans to
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monitor water quality during and after construction will ensure that “water quality issues...are
identified and remediated.” /d. This conviction is misleading and inconsistent with the reasonable
assurance standard for granting WQC. The law requires DNR to determine, at the time it receives
a request for WQC, whether it has reasonable assurance that a proposed project will comply with
WQS. Wis. Admin. Code NR §§ 299.04(1)(b). The law does not allow DNR to grant WQC upon
a mere assumption that “water quality issues,” i.e., potential exceedances of WQS, will be
remedied after they arise. When, as here, DNR anticipates WQS violations, it must deny WQC.

The deficiencies with DNR’s WQC decision with respect to wetland water quality mirror
those related to surface water quality and are equally fatal. Petitioners demonstrate that DNR
issued the individual wetland permit in violation of Wisconsin’s wetland permitting standards on
the grounds that, inter alia, the Reroute will result in significant adverse impacts to WFV. See
Section I.D. Wisconsin’s wetland WQS are designed to protect the very WFV's the Reroute would
harm. Wis. Admin Code NR § 103.03(1). Hence, the Reroute necessarily violates wetland WQS.
For these reasons, DNR lacks reasonable assurance of compliance with either wetland WQS or
permitting standards and, without which, had no lawful basis to grant certification.

The ALJ’s conclusory engagement with Petitioners” WQC claims and supporting evidence
falls woefully short of the de novo review the law requires. See Wis. Admin. Code NR § 299.05(6).
The Decision simply lacks any application of Wisconsin’s WQS and WQC law to the facts
presented. See AR 002995-002997. The ALJ found, without explanation or justification apart from
a recitation of DNR’s WQC process, that “Petitioners failed to establish that the information the
Department reviewed was so incomplete or inaccurate that reasonable assurance could not be
reached.” AR 002997. In doing so, the ALJ committed reversible legal error we now ask this Court

to review and remedy. A correct interpretation of the WQC law compels denial of certification;
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this Court should therefore reverse the WQC decision.

V. THE REROUTEIS NOT ELIGIBLE FOR COVERAGE UNDER THE
CONSTRUCTION SITE STORMWATER GP

DNR unlawfully granted and the ALJ erroneously affirmed coverage under Wisconsin
Pollutant Discharge Elimination System (WPDES) General Permit No. WI-S067831-06 (GP) for
the Reroute’s stormwater discharges that are ineligible for GP coverage.

A. Legal Framework

No person may discharge any pollutant, including point sources of stormwater associated
with construction sites, to any waters of the state without a WPDES permit issued under Wis. Stat.
§§ 283.31 or 283.33. See Wis. Stat. § 283.31(1); Wis. Stat. § 283.33(1)(am). In lieu of an individual
WPDES permit, DNR may issue a GP authorizing discharges from specific categories or classes
of point sources located in an applicable, designated area. Wis. Stat. § 283.35(1). DNR may then
grant applicants coverage under stormwater general permits for eligible discharges. Wis. Admin.
Code NR §§ 216.43-.44. Stormwater discharges that “will cause or have reasonable potential to
cause or contribute to” exceedances of applicable WQS are not eligible for coverage under the
Stormwater GP. AR 102570 (WPDES Permit No. WI-S067831-6 § 1.2.5). Neither are construction
site stormwater discharges that violate wetland WQS eligible for coverage under the Stormwater
GP. Id. (WPDES Permit No. WI-S067831-6 § 1.2.2). Applicants seeking coverage under the
Stormwater GP must develop and implement a site-specific erosion control and stormwater
management plan. See Wis. Admin. Code NR §§ 216.44, 216.46. See also AR 102578-102583
(WPDES Permit No. WI-S067831-6 § 3).

B. DNR Abused its Discretion in Granting Coverage Under the Stormwater GP and
the ALJ Erroneously Affirmed the Grant of Coverage

DNR’s grant of coverage under the Stormwater GP, as affirmed by the Decision, is outside

the range of discretion delegated to DNR because the Reroute fails to meet the GP’s eligibility
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requirements. The Reroute’s eligibility for coverage under the Stormwater GP is inextricably
linked to its (non)compliance with state WQS and fails for the same reasons.

As discussed in Section IV.B, DNR lacks reasonable assurance that the Reroute will
comply with surface WQS and public interest requirements. The Reroute certainly has a reasonable
potential to contribute to if not cause exceedances of applicable WQS. See supra Section 1V.B.
This alone disqualifies the Reroute from GP coverage.

The Reroute further violates wetland WQS and wetland discharge permit requirements.
See id. The terms of the Stormwater GP clearly exclude such activity from coverage, as DNR
should have done for the Reroute.

Stormwater GP coverage is also predicated on Enbridge’s ability to implement the required
erosion control plan. See Wis. Admin. Code NR §§ 216.44, 216.46. See also AR 102578-102583
(WPDES Permit No. WI-S067831-6 § 3). Since Enbridge’s erosion control plan for the Reroute
includes shore stabilization structures designed to prevent sedimentation, and since Enbridge does
not have authority to install those structures under Section 30.20 (see supra Section II), the Reroute
is ineligible for coverage under the Stormwater GP on this additional ground.

For the foregoing reasons, DNR’s grant of coverage under the Stormwater GP and the
ALJ’s affirmation of the same violate Sections 283.33 and 283.35 of the Wisconsin Statutes, and
NR Chapter 216 of the Wisconsin Administrative Code. This Court must now reverse or remand
to the agency.

VI. THE ALJ ERRED IN FINDING THAT DNR’S EIS CONTAINED A COMPLETE

ENVIRONMENTAL ANALYSIS IN ACCORDANCE WITH WIS. STAT. §
1.11(2)(C) AND WIS. ADMIN. CODE NR §§ 150.30(2)(F), (G), AND (H)

The Permit Decisions are invalid because DNR failed to include the complete

environmental analysis of the Reroute required by WEPA and its implementing regulations.
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A. Requirements of WEPA

WEPA requires DNR to, “the fullest extent possible[,]” prepare an EIS for any “major
action[ | significantly affecting the quality of the human environment....” Wis. Stat. § 1.11. In
preparing an EIS, DNR must, among other requirements, describe “the human environment that
will likely be affected,” and evaluate the “direct, secondary and cumulative effects of the proposed
project....” Wis. Admin. Code NR § 150.30(2)(%), (g).

While DNR’s “duty...to prepare an EIS does not require it to engage in remote and
speculative analysis[,]” DNR must take a “hard look™ at the environmental effects of the proposed
project. Milwaukee Brewers Baseball Club v. Wis. Dep't of Health & Soc. Servs., 130 Wis. 2d 56,
72, 387 N.W.2d 245 (1986) (citing Vermont Yankee Nuclear Power Corp. v. Natural Resources
Defense Council, Inc., 435 U.S. 519, 55 L. Ed. 2d 460, 98 S. Ct. 1197 (1978)), see also Clean
Wisconsin v. PSC, 2005 WI 93, 4189, 282 Wis. 2d 250, 700 N.W.2d 768. If information relevant
to any content required to be included in an EIS is “incomplete or unavailable,” DNR must identify
that information and include a description of its relevance. Wis. Admin. Code NR § 150.30(2)(h).

B. DNR’s WEPA Review for the Reroute

DNR issued a notice of pending application and public hearing on June 8, 2020, and held
a public hearing on the scope of the EIS on July 1, 2020. AR 002966. DNR received over 2,100
written comments during this comment period. /d.

On December 16, 2021, DNR issued the draft EIS and opened a public comment period
through April 15, 2022. AR 002968. On February 2, 2022, DNR held a virtual Public Hearing on
the draft EIS. Id. More than 160 people testified at the hearing and over 32,000 comments were
submitted on the draft EIS. /d.

Petitioners raised numerous concerns in comments about the completeness of the EIS

during the comment period, including concerns regarding the lack of information about baseline
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hydrological data, misclassification of wetland impacts as “temporary”, failure to adequately
characterize cumulative impacts to wetlands, and the lack of information regarding locations and
impacts of blasting. AR 017119, 017121-017123, 017126-017128, 017141 (Comments on Draft
EIS).

DNR published the EIS, response to comments document, and WEPA Compliance
Determination on September 6, 2024. AR 002970.

Among the issues granted for review in the CCH was Issue 8: “Whether the EIS contained
a complete environmental analysis in accordance with Wis. Stat. § 1.11(2)(c) and Wis. Adm. Code
NR § 150.30(2)(f), (g), and (h).” AR 000322 (Contested Case Issue Grant Letter).

In the CCH below, Petitioners demonstrated that DNR had insufficient information to
adequately assess the Reroute’s impacts on the human and natural environments. Petitioners
further demonstrated that DNR failed to identify and describe the relevance of this missing and
incomplete information.

The Decision found that Petitioners did not show that DNR failed to “provide a genuine
analysis of the proposed activities and their environmental consequences, based on hard data”, and
that the EIS “contained a complete environmental analysis in accordance with Wis. Stat. §
1.11(2)(c) and Wis. Admin. Code NR §§ 150.30(2)(f), (g), and (h).” AR 003000 (citing Wis.
Environmental Decade, Inc. v. Pub. Serv. Comm’n, 105 Wis. 2d 457, 313 N.W.2d 863 (Ct. App.
1981)), 003007.

C. DNR’s Environmental Review Does Not Meet the Requirements of WEPA

The deficiencies in DNR’s environmental review, and the ALJ’s affirmation of DNR’s
WEPA compliance determination, are inextricably linked to the erroneous interpretations of law

and unsupported factual findings discussed above.
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DNR’s WEPA compliance determination, as affirmed by the Decision, is erroneous
because the EIS does not adequately describe the human environment that will likely be affected
by the Reroute. Enbridge failed to identify all wetlands along the Reroute, meaning DNR lacked
information about the location and size of wetlands when it issued the EIS and therefore did not
account for all environmental impacts of the Reroute. See supra Section I.B. DNR’s environmental
review relied on WRAMs conducted by Enbridge consultants, despite finding significant
inconsistencies with assigned ratings when the agency reviewed a random subset of 15 WRAMs.
See supra Section I.C. DNR had no soil density data for areas where construction matting will be
used when issuing the Permit Decisions. See supra Section 1.D.ii.b. Nor were locations of all
seepage wetlands identified. See supra Section 1.D.v. DNR did not know the locations of, nor did
it have adequate geotechnical information for, all potential blast sites. See supra Section III.C-D.
Because of this missing data, DNR did not have enough information to make the Permitting
Decisions, much less an affirmative WEPA compliance determination.

Nor does the EIS evaluate all direct, secondary, and cumulative impacts of the Reroute on
the human environment. As explained above, DNR treats clearing of forested wetlands outside the
permanent ROW as temporary when it will take decades, at least, for forested wetland functions
to restore. See supra Section I.D.ii.a. DNR relies on a study based on inapposite upland conditions
to assess the impacts of construction matting in wetlands along the Reroute. See supra Section
I.D.ii.b. The EIS includes no discussion of the secondary impacts of increased methylmercury
production or transport due to changes in hydrologic conditions in wetlands. See supra Section
[.D.iii.a. The oil spill modeling the EIS relied on ignores the presence of geohazards. See supra
Section [.D.iii.c. DNR failed to weigh the secondary and cumulative hydrologic impacts of

trenching and blasting on wetlands outside of ROW. See supra Section 1.D.iii.b.
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For each of these examples, DNR fails to identify and describe the relevance of incomplete
and/or unavailable information, in violation of Wis. Admin. Code NR § 150.30(2)(h). The ALJ
determined that Petitioners failed to show DNR’s environmental review was deficient, however
her Decision did not address the numerous instances of inadequate information and analysis put
forward during the contested case. The Decision that DNR complied with WEPA is not supported
by substantial evidence.

DNR failed to take a hard look at the environment that would be affected by the Reroute
or its impacts. In doing so, it violated Wis. Stat. § 1.11(2)(c) and Wis. Admin. Code NR §§
150.30(2)(f), (g), and (h). DNR’s EIS and WEPA compliance determination must be reversed and
remanded to the agency.

CONCLUSION

At the April 16 hearing on Petitioners’ motions to stay, the Court recognized the linear and
interconnected nature of pipeline construction, likening the laying of pipe to the building of
Lincoln Logs. Just as pipeline construction is interconnected, so too are the Permit Decisions that
unlawfully authorized the Reroute. For these reasons, the independent grounds for reversal and
remand Petitioners assert must also render the Permit Decisions invalid in their entirety.

Petitioners have demonstrated numerous deficiencies in the wetland permit, and the
significant harm to WFV necessarily rises to a violation of wetland WQS and is enough to
invalidate the WQC. Petitioners have also demonstrated Enbridge’s ineligibility for permits at 53
of the 70 locations where the mainline will cross navigable waters and DNR’s lack of information
about blasting in navigable waters, both of which adversely impact the public interest and implicate
water quality concerns necessary to support public trust uses in those waters. Due to the integrated

nature of these impacts on water resources and violations of applicable WQS, the WQC and
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Stormwater GP must be reversed as well. Finally, DNR’s analysis of environmental impacts under
WEPA is inextricably linked to the missing and inadequate information underlying Petitioners’
claims discussed above and should be reversed and remanded for the same reasons.

Taken together, the Permit Decisions, and the ALJ’s Decision to affirm them, rely on
erroneous interpretations of Wisconsin’s wetland and water laws, are unsupported by substantial
evidence in the record, and exceed DNR’s proper exercise of discretion. For the foregoing reasons,
Petitioners respectfully request that this Court set aside the Decision, invalidate the Permit

Decisions, and remand to the agency as appropriate.

Respectfully submitted this 11" day of May 2026.
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