
 

 January 2, 2025 

 

 
Attorneys Robert D. Lee and Anya T. Janssen 
Midwest Environmental Advocates, Inc. 
634 W. Main Street, Suite 201 
Madison, WI  53703 
 
Attorneys Evan Feinauer and Brett Korte  
Clean Wisconsin 
634 W. Main Street, Suite 300 
Madison, WI  53703 
 
Attorneys Robert Lundberg, John Petoskey and Stefanie Tsosie 
Earthjustice 
1345 N. Jefferson Street #158 
Milwaukee, WI  53202 
 

 

 Subject: Petitions for Contested Case Hearing In Re: Permit # IP-NO-2020-2-N00471, Water Quality 

Certification, and Coverage under WPDES General Permit No. WI-S067831-06 issued to 

Enbridge Energy, LP, and the Department of Natural Resources Environmental Impact 

Statement for Enbridge Energy’s Line 5 Segment Relocation Project in Ashland, Bayfield, and 

Iron Counties 

 

Dear Counsel: 

 

On December 12, 2024, the Wisconsin Department of Natural Resources (Department) received petitions for 

contested case hearing under Wis. Stat. §§ 30.209, 281.36, and 227.42 and Wis. Adm. Code §§ NR 2.05(5) and 

299.05 filed on behalf of 350 Wisconsin, League of Women Voters of Wisconsin, Sierra Club and Clean Wisconsin 

(MEA Petition) and the Bad River Band of Lake Superior Chippewa (Bad River Band Petition).  Both petitions 

challenge the Department’s decisions to issue a wetland and waterway permit (Permit # IP-NO-2020-2-N00471), 

water quality certification, and conveyance of coverage under WPDES General Permit No. WI-S067831-06 for 

storm water associated with land disturbing construction activity for Enbridge Energy’s Line 5 segment relocation 

project.  

 

The Department has considered your petitions together and your requests for a hearing are hereby granted on the 

following issues:  

 

1. Whether activities authorized by Permit # IP-NO-2020-2-N00471 meet state requirements and wetland 

permitting standards under Wis. Stat. § 281.36(3n)(c) and Wis. Adm. Code Ch NR 103. 

 

MEA Petition Objections 1, 2, 3 and 5 and Bad River Band Petition Issues A.1.-3., 5., and 7 are subsumed 

within this issue.   

 

2. Whether wetland compensatory mitigation required by Permit # IP-NO-2020-2-N00471 meets state 

wetland mitigation requirements under Wis. Stat. § 281.36(3r) and Wis. Adm. Code Ch. NR 350. 

 

MEA Petition Objection 4 and Bad River Band Petition Issue 4 are subsumed within this issue.   
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3. Whether structures and deposits in navigable waters authorized by Permit # IP-NO-2020-2-N00471 meet 

state requirements and waterway permitting standards under Wis. Stat. § 30.12. 

 

MEA Petition Objections 6 and 9 and Bad River Band Petition Issues 8, 9 and 10 are subsumed within 

this issue.   

 

4. Whether the removal of material from the beds of navigable waters authorized by Permit # IP-NO-2020-

2-N00471 meets state requirements and waterway permitting standards under Wis. Stat. § 30.20. 

 

MEA Petition Objections 7, 8 and 9 and Issues 9 and 10 are subsumed within this issue.   

 

5. Whether temporary clear span bridges authorized by Permit # IP-NO-2020-2-N00471 meet state 

requirements and waterway permitting standards under Wis. Stat. § 30.123. 

 

Bad River Band Petition Issues 9 and 10 are subsumed within this issue.   

 

6. Whether activities authorized by Permit # IP-NO-2020-2-N00471 meet state water quality certification 

standards under Wis. Adm. Code § 299.04. 

 

MEA Petition Objections 10, 11, and 12 and Bad River Band Petition Issue 11 are subsumed within this 

issue.   

 

7. Whether the Department’s Final Environmental Impact Statement (EIS) described the purpose of the 

proposed project and reasonable alternatives to the proposed project in accordance with Wis. Stat. § 

1.11(2)(c)3. and Wis. Adm. Code § NR 150.30(2)(b) and (e).  

 

MEA Petition Objections 5, 9, 15, and 16 and Bad River Band Petition Issue 13 are subsumed within this 

issue.    

 

8. Whether the EIS contained a complete environmental analysis in accordance with Wis. Stat. § 1.11(2)(c) 

and Wis. Adm. Code § NR 150.30(2)(f), (g), and (h). 

 

Bad River Band Petition Issues 1, 2, 3, 4, 5, 7, 8, 9, 10, 11, 12, and 13 are subsumed in part within this 

issue.   

 

9. Whether the construction activities proposed in the notice of intent meet the terms and conditions for 

coverage under the WPDES Construction Site Stormwater General Permit No. WI-S067831-6. 

 

MEA Petition Objections 13 and 14 and Bad River Band Petition Issue 12 are subsumed within this 

issue.    

 

Both the MEA Petition and the Bad River Band Petition contain requests for stays pursuant to Wis. Stat. §§ 

30.209(1m)(c) and 281.36 (3q)(d).  Pursuant to these sections, the Department hereby considers the stays to be in 

effect. 

 

Insofar as your requests for contested case hearing seek to raise any issues not granted above, they are denied.  In 

particular, Bad River Petition Issues 6 (“Enbridge lacks necessary WPDES and dewatering permits”) and 13 (as it 

relates to WPDES and dewatering permits not yet applied for) are hereby denied for ripeness pursuant to Wis. Stat. 

§ 227.42(1).  The Department finds that, at the present time:  1) there is no identified agency action or inaction 

purported which injures in fact or threatens injury to a substantial interest of any person, and 2) there is no 

identification of a dispute of material fact. 
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If you believe that you have a right to challenge this decision, you should know that the Wisconsin statutes and 

administrative rules establish time periods within which requests to review Department decisions must be filed. For 

judicial review of a decision pursuant to Wis. Stat. §§ 227.52, and 227.53, you must file your petition with the 

appropriate circuit court and serve the petition on the Department within the prescribed time period.  A petition for 

judicial review must name the Department of Natural Resources as the respondent.  If you have questions, please 

contact Department Staff Attorney Michael Kowalkowski at (608) 287-8130. 

 

Sincerely,  

 

 

 

Mark Aquino  

Assistant Deputy Secretary 
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