
 

Before The 

State of Wisconsin 
DIVISION OF HEARINGS AND APPEALS 

 

ORDER ON CONTINUING STATUTORY STAYS OF THE PERMITTED ACTIVITIES 

 

Preliminary Recitals 

 

On December 12, 2024, the Bad River Band of Lake Superior Chippewa, by its attorneys 

Earthjustice, and 350 Wisconsin, League of Women Voters of Wisconsin, and Sierra Club, by 

their attorneys Midwest Environmental Advocates and Clean Wisconsin (collectively 

Petitioners), filed Petitions for a Contested Case Hearing with the Wisconsin Department of 

Natural Resources (Department) pursuant to Wis. Stat. §§ 227.42, 30.209, and 281.36(3q). These 

petitions included requests to stay the Department’s permit decisions granted to Enbridge 

Energy, LP (Enbridge). On January 2, 2025, the Department granted a contested case hearing on 

nine issues raised in the petitions and noted that the requested stays were in effect pursuant to 

Wis. Stat. §§ 281.36(3q)(d) and 30.209(1m)(c). The matter was referred to the Division of 

Hearings and Appeals, received on January 30, 2025, and Administrative Law Judge Angela 

Chaput Foy was assigned as the hearing examiner. 

 

Discussion 

 

Within 30 days after receipt of the case referral from the Department, the hearing 

examiner is required to determine whether continuation of the stay is necessary during pendency 

of the proceeding “to prevent significant adverse impacts or irreversible harm to the environment 

pending completion of the administrative hearing.” Wis. Stat. §§ 30.209(2)(b) and 281.36(3q)(g). 

Id. In making this determination, the hearing examiner considers the request in the Petition, any 

response from the applicant, and any testimony at a public hearing or any public comments. Id. 

 

As it relates to continuing the stays requested in the Petitions, the law requires that “[t]he 

activity or project shall be stayed pending an administrative hearing under this section, if the 

petition contains a request for the stay showing that a stay is necessary to prevent significant 
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adverse impacts or irreversible harm to the environment.” Wis. Stat. § 30.209(1m)(c). Similarly, 

“[t]he discharge shall be stayed pending an administrative hearing under this subsection if the 

petition contains a request for the stay showing that a stay is necessary to prevent significant 

adverse impacts or irreversible harm to the environment.” Wis. Stat. § 281.36(3q)(d). 

 

The Petitioners assert that continuing the stay is necessary because the proposed project 

would cause significant adverse impacts resulting in irreversible environmental harm “once 

wetlands and waterways are dredged, trenched, blasted, compacted, and filled.” (Pet. of Bad 

River Band of Lake Superior Chippewa at 35) They argue that the scope of the project presents 

significant risk of permanently adversely impacting “wetland floral diversity, habitat, storm and 

flood prevention, water quality, shoreline protection, hydrologic function, recreational, cultural, 

education, scientific and natural scenic beauty values.” (Pet. of Earthjustice, 350 Wisconsin, and 

League of Women Voters of Wisconsin at 39-40) Further, the project involves permanently 

clearing wetlands and the permitted discharge would also significantly adversely impact wetland 

functions.  

 

The Petitioners also assert that post-project remediation efforts would be too little, too 

late should the outcome of the administrative proceeding result in the Petitioners’ favor. That is, 

if the stays are not continued and Enbridge is instead allowed to proceed with the project pending 

this proceeding and later must engage in restoration efforts, then it is not guaranteed that they 

can fully restore high quality wetlands, as restoration efforts are often unsuccessful. And even if 

the efforts were successful, the Petitioners argue that the conversion of forested wetlands to 

emergent wetlands still results in permanent adverse impacts to wildlife habitat and ecosystem 

hydrology. The Petitioners also assert significant adverse impact to navigable waters because the 

proposed blasted bedrock from the waterways is irrevocable and would change the geology and 

hydrology of the waterways, impacting baseflows, geomorphology and slope stability, water 

quality, and fish and wildlife habitat. (Id. at 40) 

 

In response to the request for continuation of the stay, Enbridge asserts that the 

Petitioners have failed to meet their burden to show the stays are necessary to prevent significant 

adverse impacts or irreversible harm. It asserts that years of extensive study and analysis by 

technical experts, some from within the Department, have not found the project would cause 

irreparable harm because the permit “was approved after nearly five years of testing and expert 

consultation, responses to public comments, and other data analyses regarding the environmental 

impacts of the Project.” (Enbridge Response to Pet. of Earthjustice, 350 Wisconsin, and League 

of Women Voters of Wisconsin at 15) However, this logic is circular, as the propriety of the 

permit itself is the very subject of the proceeding.  

 

The Petitioners have made compelling arguments that support the continuation of the 

stays. It is necessary to avoid the likelihood of significant adverse impacts to the environment 

should the permitted project and/or discharge be allowed to proceed during the pendency of this 

proceeding.  
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ORDER 

 

It is hereby ordered that the activity or project (pursuant to Wis. Stat. § 30.209(1m)(c) 

governing navigable waters) is stayed pending the outcome of the contested case hearing. 

 

It is further ordered that the discharge permit (pursuant to Wis. Stat. § 281.36(3q)(d) 

governing water, sewage, and wetland) is stayed pending the outcome of the contested 

case hearing. 

 

 

 Dated at Madison, Wisconsin on February 28, 2025. 

 

     STATE OF WISCONSIN 

DIVISION OF HEARINGS AND APPEALS 

4822 Madison Yards Way, 5th Floor North 

Madison, Wisconsin 53705 

Telephone: (608) 266-7709 

FAX:  (608) 264-9885 

Email:              Angela.ChaputFoy@wisconsin.gov 

 

 

       By: ___________________________________________ 

      Angela Chaput Foy      

      Administrative Law Judge 
 


