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Lead and Copper: Improvements (LCRI), 88 Fed. Reg. 84878 (December 6,
2023), Docket ID No. EPA-HQ-OW-2022-0801.

Thank you for the opportunity to comment on the EPA’s proposed Lead and Copper
Rule Improvements (“LCRI” or “the Rule”). These comments are submitted by: Clean
Wisconsin, on behalf of its members and supporters statewide; Midwest
Environmental Advocates (MEA); and the Coalition on Lead Emergency (COLE).

Clean Wisconsin, MEA, and COLE previously filed comments on February 12, 2020,
in response to the Lead and Copper Rule revisions proposed by the EPA on
November 13, 2019 (“the LCRR”), Docket ID No. EPA-HQ-OW-2017-0300. Clean
Wisconsin and MEA further commented on July 28, 2021, in response to EPA’s
request for comment on whether and how to revisit the LCRR, Docket ID No.
EPA-HQ-OW-2021-0255. In those comments, we explained that the LCRR was
woefully insufficient to address longstanding inadequacies in the Lead and Copper
Rule. We specifically emphasized that EPA must lower the action level, require
mandatory lead service line replacement (LSLR), and that utilities must be
responsible for LSLR, not individual customers. The proposed LCRI mark major
improvements on each of these issues. But there remain areas for improvement in
EPA’s proposal.

Lead Exposure in Wisconsin

Childhood lead poisoning is a persistent public health issue that disproportionately
harms lower-income children of color across the country.! A recent study of blood lead
levels in Milwaukee County children demonstrated similar findings in Wisconsin.?
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Lead is a neurotoxin, and the health impacts of lead poisoning include damage to the
brain and nervous systems, impaired growth, and development and behavioral
problems.3 The effects can be long-lasting, including underperformance in school and
increased likelihood of becoming incarcerated.4 There is also evidence that childhood
lead exposure can cause long-term harm,> and a recent study concluded that
childhood lead exposure can reduce an American man’s lifespan by an average of
almost three months.6

While no safe blood lead level in children has been i1dentified, the State of Wisconsin
and the Centers for Disease Control (CDC) use blood lead reference values to identify
children with elevated blood lead levels.” Lead poisoning is currently defined in the
Wisconsin Statutes as a blood lead level of 5 ug/dL or more.® The CDC also used that
level until late 2021, when the agency lowered its blood reference level to 3.5 ng/dL.?

When compared to the rest of the nation, Wisconsin’s children have one of the highest
rates of elevated blood lead levels. In 2018, the last year for which the CDC has
published data on its website, 6.6% of the children under 6 years of age who were
tested in Wisconsin had blood lead levels above 5 pg/dL, while nationally, only 2.6%
of children tested exceeded that that threshold.!® Only Pennsylvania had a similar
rate of elevated blood lead levels among its children.1!

While the percentage of tested children with elevated blood levels has fallen
somewhat over the past several years, 2.7% of children tested in Wisconsin in 2022
have blood lead levels above the 5 pg/dL threshold, and 5.3% of children tested have
blood lead levels above the 3.5 pg/dL threshold.1?2 Moreover, some areas of the state
have much higher instances of lead poisoning than do others. For example, in
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Milwaukee County, from 2018-2021, 6.25% of the children tested had blood lead levels
above the 5 pg/dL threshold, and in historically-redlined areas in Milwaukee’s central
city, many census tracts have dramatically higher incidences of lead poisoning, in
some cases affecting nearly 25% of the children tested.!3 Sadly, it is likely that even
these numbers may underestimate the scope of the problem, because many children
vulnerable to lead exposure are not tested.

Although drinking water is only one means of lead exposure for children, it remains
a significant exposure pathway. The primary source of lead in drinking water is lead
service lines (LSLs), which release lead into water on the way to the tap. A recent
EPA Fact Sheet estimated that there are as many as 340,000 LSLs remaining in
Wisconsin communities.!4 Based on data used in a 2021 analysis by the NRDC,
Wisconsin had more LSLs per capita than any other state in the nation—nearly 5,600
LSLs per 1000 residents.!®> Using data compiled by the Public Service Commission of
Wisconsin, we estimate that there are approximately 244,000 service lines requiring
removallé statewide, including nearly 70,000 in the City of Milwaukee alone.1?

Until these LSLs are taken out of the ground and replaced with safe plumbing
materials, Wisconsin residents remain at risk of lead poisoning. The current
situation is especially tragic and unacceptable because the harms imposed by
LSLs have fallen, and will continue to fall, disproportionately on some of the most
vulnerable and disadvantaged members of our society.

Accordingly, we applaud the EPA for the change in course proposed in the LCRI.
Requiring the replacement of all, or nearly all, LSLs over a period of ten years is
an important, if overdue, change in the EPA’s lead policy. While we offer a
number of comments below that we believe would strengthen the LCRI, we must
acknowledge this important change.

Some Wisconsin municipalities have actively been working to remove LSLs, including
the 10 communities chosen to participate in EPA’s Lead Service Line Replacement
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Accelerator initiative, announced in January of 2023.18 While we are pleased to see
some communities moving forward with LSL replacements (“LSLRs”), and believe
that those efforts demonstrate the feasibility of accelerating removal, we know there
are many more communities at risk of being left behind. The LCRI’s ambitious goal
of removing 100% of L.SLs in no more than 10 years should become a reality, but will
be dependent on adequate funding and resources to get the job done, including
additional funds to pay for the private-side LSL removal.

Comments

I. The LCRI’s Lead Service Line Replacement Requirements are a major
improvement, but steps must be taken to ensure these requirements are
expeditiously and equitably implemented.

The LCRI’s baseline requirement that PWS’s replace all LSLs and galvanized requiring
replacement (collectively “LSLs”) within 10 years is a generational investment in public
health. Compared with either the longstanding approach to LSLR or the LCRR, the LCRTI’s
LSLR requirements are a vast improvement. The previous approaches would allow LSLs to
stay in use so long as to be indefinite, a result inconsistent with the only durable, long-term
solution to the problem of lead in drinking water: removing all LSLs. That the LCR has not
required mandatory LSLR earlier is a fundamental failure on the part of the government to
safeguard the people of this country. This failure has caused untold harm to some of our
nation’s most vulnerable populations. Given this, EPA has a duty to ensure the LCRI’s LSLR
requirements are implemented and enforced as early and quickly as possible, and in a
manner that guarantees that those who have carried and continue to carry an unjust lead
burden are given the full benefit of these proposed improvements. Anything less would
perpetuate historical wrongs permitted by EPA’s past implementation of the SDWA and
LCR.

Accordingly, we start by recognizing why mandatory LSLR is so needful, and how the LCRI
delivers on that need. We then comment on some areas for improvement, to address concerns
that the LCR, once again, will benefit some communities more than others, creating
predictable, yet entirely avoidable, environmental justice problems.

a. Mandatory lead service line replacement is necessary and long
overdue.

The basis for mandatory, full LSLR is straightforward. The predominant source of lead in
drinking water in most homes is a lead service line. Efforts short of LSLR require permanent,
ongoing expenditures of money and staff time, and do not entirely remove lead from the

18 See, https://www.epa.gov/water-infrastructure/lead-service-line-replacement-accelerators,
and https://www.epa.gov/water-infrastructure/lead-service-line-replacement-accelerator-
communities.




water. Treating water with orthophosphate or other chemicals to reduce corrosion—where
this technique is even available—is expensive and does not remove all the lead from drinking
water supplied by those LSLs, in any event. An approach where “optimizing” corrosion
control technology means accepting some amount of lead in the water, when we know there
is no safe level of lead to consume, is an oxymoron. Similarly, tap water filtration can reduce
lead exposure significantly in the short-term, but it is another fix that requires ongoing, cost,
maintenance, and time. Both approaches also leave open the possibility of technological or
human error, exposing individuals, households, or even entire communities to lead in their
tap water. The fundamental fact, now finally recognized in the LCRI, is that so long as LSLs
remain in use anyone drinking water out of taps serviced by those lines is being exposed to
lead or is at risk of being exposed to lead at any time.

b. The LCRI must require as many LSLs be replaced as quickly as
possible, while avoiding obstacles to LSLR in the most lead-burdened
communities.

i. The LCRI must set an early completion deadline with limited
opportunities for deferred deadlines.

The LCRI proposes a ten-year deadline for PWSs to replace their LSLs, finding this is feasible
for the vast majority of PWSs based on observed LSLR rates in cities across America,
including in Wisconsin, as well as the growing number of states with laws requiring LSLR.
88 Fed. Reg. 84912. EPA also proposes two ways PWSs could be eligible for deferred deadlines
and thus take longer than ten years to replace their LSLs, while also requiring states to set
LSLR deadlines sooner than ten years from the rule implementation date when the state
determines it is feasible for the PWS to do so. In sum, then, EPA is proposing a general ten-
year deadline with mechanisms for PWSs to go faster or slower, depending on PWS-specific
characteristics.

We concur with EPA that past and ongoing LSLR efforts are persuasive evidence that a ten-
year deadline for LSLR is feasible for almost all PWSs. However, there are many PWSs for
which an earlier deadline, maybe much earlier, would plainly be feasible. See, e.g., 88 Fed.
Reg. 84912 (citing Stoughton and Mayville, Wisconsin, as examples of systems that replaced
their LSLs in a single year). EPA considers this approach in requesting comment on “whether
it is feasible [f]or systems across the nation to complete service line replacement in a shorter
timeframe than ten years, such as in six, seven, or eight years.” 88 Fed Reg. 84916 (emphasis
added).

We should all agree that the ultimate objective of the LCRI should be for LSLR to occur as
soon as feasible, meaning that faster timelines must be required where feasible. There are at
least two ways EPA could try to achieve this.

First, what is currently proposed in the LCRI, EPA can set a baseline ten-year replacement
deadline, with a requirement that states set an earlier deadline be set for PWSs that can
feasibly replace all their LSLs in fewer than ten years. 88 Fed. Reg. 85065, proposed 40 CFR
141.84(d)(5)(iv).



Second, EPA could set an earlier deadline than ten years for all PWSs, recognizing that more
PWSs would therefore meet the eligibility criteria for deferred deadlines.

On paper, it may look like a distinction without a difference. The only difference is that one
approach bumps deadlines up where feasible, and the other approach pushes deadlines back
where a ten-year deadline is not feasible. But the distinction matters.

Consider a PWS with 90,000 LSLs. With a 10-year deadline to replace all LSLs, this PWS
needs to replace 9,000 LSLs/year, and thus does not meet the eligibility requirement under
for a deferred completion date for a PWS that would be required to replace more than 10,000
LSLs per year. All things being equal, we would anticipate this PWS would be required to
replace 900 LSLs/year for ten years.

On an 8-year deadline for replacing LSLs, however, this same PWS would qualify for a
deferred deadline because it would be required to replace 11,250 LSLs per year, more than
the 10,000 LSLs per year EPA has identified as one of the deferred deadline eligibility
criteria. Under EPA’s proposal, that deferred deadline should be set at 9 years—the amount
of time the PWS needs at a 10,000 LSLs/year rate. 88 Fed. Reg. 85065, proposed 40 CFR
141.84(d)(5)(v)(A).1?

Under EPA’s proposal states are required to set an earlier deadline than 10 years where
feasible for a given PWS. 88 Fed. Reg. 85065, proposed 40 CFR 141.84(d)(5)(iv). Thus, it could
be argued that under a ten-year default deadline the state could still direct this PWS to
complete its LSLR within 9 years, because replacing 10,000 LSLs/year has been deemed
feasible, and the LSLR would get done at the exact same time under both approaches.

But EPA’s proposed LCRI does not explicitly state how a state sets that new, earlier deadline.
Instead, it merely says:

Where the State determines that a shortened replacement deadline is feasible for a
water system (e.g., by considering the number of lead and galvanized requiring
replacement service lines in a system’s inventory), the State must require the system
to replace service lines by an earlier deadline than [otherwise] required . . . and
establish a different minimum replacement rate|.]

88 Fed. Reg. 85065, proposed 40 CFR 141.84(d)(5)(1v).

This appears to give the state discretion to set an earlier deadline—or not—based on
feasibility, with the number of LSLs to be replaced just an example of a factor to be considered
in assessing what “feasibility” means in that context. It is not clear how quickly, if ever, a
state agency with primacy even could accurately assess the feasibility of LSLR for each of the
many PWSs with LSLs that need replacing. Indeed, there are entirely conceivable ways that
PWSs could end up taking ten years to complete LSLR when, in retrospect, it could have been

19 The same logic would apply to the other eligibility criteria for a deferred deadline for
PWS with a high per capita LSLR rate proposed by EPA. As the number of years to
complete LSLR shrinks, the number of LSLs that must be replaced per year grows, and
thus the numerator grows while the denominator stays the same in the formula for the per
capita criteria. (LSLs Replaced per year/Number of Households > .039.)
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completed faster, i.e. it was not required to do so by a state with primacy, either due to a
failure to fully implement the provision due to resource constraints or political constraints,
differing views of “feasibility, or there simply was not enough information to know at the time
that an earlier deadline was indeed feasible.

This is why the two approaches would likely yield different deadlines in application. One
approach puts the burden on state agencies to make tough, discretionary calls to move
deadlines up from a ten-year default, whereas under an earlier deadline that same agency
simply processes requests to move deadlines back based on objective, mathematical eligibility
criteria tethered to EPA’s feasibility findings in support of the LCRI. Wisconsin DNR would
struggle to quickly assess the specific circumstances of each PWSs. The potential result of
EPA’s proposed approach would thus be numerous PWSs being given 10 years to complete
LSLR when they could feasibly have done so sooner yet were not required to do so for
arbitrary reasons.

This observation leads us to recommend EPA strongly consider a deadline earlier than 10
years. Lowering the default deadline from ten-years to six, seven, or eight years, with
deferred deadlines only for strictly eligible PWSs, would ensure that no PWS that could meet
an earlier deadline fails to do so. Each year of earlier compliance would be extraordinarily
helpful to the residents in that community, so avoiding unnecessary delay is imperative.

We recognize that by setting an earlier deadline more—perhaps many more—PWSs will meet
the eligibility criteria for deferred deadlines. It might be thought that this will increase the
burden on states of administering the LCRI, because more deferred deadlines will need to be
set. However, those deferred deadlines are set by objective criteria laid out in the proposed
LCRI and should thus not be burdensome to set.

This approach is particularly reasonable given that EPA is not proposing for the mandatory
LSLR requirements to go into effect until early 2028.

Alternatively, if EPA keeps the ten-year deadline, changes to the requirement for states to
set earlier deadlines must be made to clarify what “feasible” means in that context, and to
ensure states have the capacity to make these important determinations.

EPA requests comment on whether “States should be required as a condition of primacy to
set initial shortened deadlines by a certain timeframe, such as no later than 60 days after
the compliance date ... .” 88 Fed. Reg. 84915. We agree that States should be affirmatively
and explicitly required to set earlier deadlines for each PWS for which an earlier deadline is
feasible, and that this could extend to being a condition for retaining primacy.

However, as currently proposed, the LCRI does not set state agencies up to successfully set
earlier deadlines for all PWS for which an earlier deadline is feasible, especially within as
little as 60 days. There are at least two problems with the currently proposed LCRI in this
regard. First, as stated above, states do not have the resources to set appropriate deadlines
quickly and accurately for each PWS in the state. Wisconsin has over 550 municipal water



utilities.?° Second, because the LCRI does not create detailed criteria for setting an earlier
deadline, it is left to a state agency’s discretion to determine what is “feasible.” That puts an
agency in the difficult position of having to create fresh criteria and then apply them in an
even-handed and transparent manner to hundreds of PWSs across the state.

Given this, the LCRI should also be revised to explain with greater specificity not just when,
but how states should determine which PWSs must meet earlier deadlines. As noted above,
the LCRI simply lists the number of LSLs to be replaced as an example of a relevant
consideration. That is not enough to guide state agencies in this difficult, important task. It
will also generate transparency issues when some PWSs receive shorter timelines to complete
LSLR than other, neighboring PWSs. If EPA instead creates clear, simple criteria that
require an earlier deadline—just as it does for deferred deadlines—this would greatly
alleviate the burden on state agencies like the Wisconsin DNR. Indeed, EPA could set
numeric thresholds based on LSLs required to be replaced per year, that automatically
trigger an expedited LSLR deadline, without entirely eliminating discretion at the state level.
It is an option EPA should strongly consider, rather than simply leaving it to the states to
figure out on an ad hoc basis.

ii. The LCRI must be strengthened to ensure that mandatory
LSLR replaces all LSLs.

There are multiple areas where the LSLR requirement must be strengthened to decrease the
opportunity for LSLs to stay in use and thus for lead-burdened communities to be exposed to
lead in drinking water for a minute longer than necessary.

The first point concerns which LSLs the water system must replace.

The proposed LCRI would require water systems to replace all lead and GRR service
lines, and any lead connectors encountered, that are “under control of” the water
system. EPA 1s proposing to treat a service line as under the system’s control wherever
a water system has adequate access (e.g., legal access, physical access) to conduct full
service line replacement.

88 Fed. Reg. 84920.

EPA acknowledges the position of many advocates that this “under control of” qualifier
creates a large potential loophole for PWSs to leave LSLs in the ground and, moreover, all
LSLs are truly “under the control of” the water systems given the history of installation and
the practical reality that the water system controls it even under private property. 88 Fed.
Reg. 84923. While we tend to agree with those advocates that EPA could and should require
PWSs to replace all LSLs without exceeding the bounds of SDWA, we recognize that EPA
has considered this position and reached a different conclusion, and that recapitulating
arguments may not be helpful at this juncture. To the extent EPA is not going to close this
loophole and require utilities to replace the entire LSL, this requires EPA to do more to erode

20 A list of estimated LSLs for each of these municipal water utilities is provided by the
Wisconsin Public Service Commaission. Available online at
https://psc.wi.gov/Pages/ServiceType/Water/LeadServiceLine.aspx.
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and avoid the barriers to full LSLR that this “under control of” qualifier will create. And the
biggest barriers will be cost and property owner consent.

On cost, Wisconsin DNR recently estimated the cost of replacing Wisconsin’s LSLs to be
between $620-966 million.2! That same estimate projected that Wisconsin is in line to receive

$400 million in total BIL funding to conduct LSLR. Id. This $220-566 million gap must be
closed somehow.

In Wisconsin, state law allows public water utilities to use ratepayer funds to provide
financial assistance to the “owner” of a property to help pay for the cost of replacing the
portion of the LSL on their property, so long as certain conditions are met. Wis. Stat. S.
196.372. One of those conditions is that the municipality must have an ordinance requiring
all owners of property with an LSL to replace it and authorizing the utility to provide
financial assistance for this purpose. The utility cannot provide more than 50% of the cost of
private side LSLR, and even that portion may be in the form of a (non-forgivable) loan. Any
plan to provide financial assistance must be approved by the state Public Service
Commission. Id.

Thus, even in a state that has recently acted to increase the ability of utilities to socialize the
costs of LSLR, significant barriers remain. If you are a Wisconsin resident drinking water
provided by a PWS, the LCRI may not expedite removal of your LSL, unless you happen to
live in a municipality that has enacted the required ordinances and gotten approval from a
state commission. And even then, the assistance you receive may be only partial, leaving you
with a significant bill, perhaps in the thousands of dollars, to replace an LSL that you played
no part in putting in the ground in the first place.

If the LCRI were to require PWSs to pay the full cost, however, communities would not be
left behind in this way. The requirement to catalog local laws that create barriers to access,
with the intent of putting pressure on those laws, is admirable. But we should not deceive
ourselves that these efforts are a substitute for a requirement that PWSs pay for full LSLR.

On consent, the LCRI acknowledges that in certain cases a property owner might be
unavailable or unwilling to provide consent to replace the LSL on their side of the property
line. 88 Fed. Reg. 84920. The LCRI requires PWSs to make a “reasonable effort” to secure
this consent. 88 Fed. Reg. 84923. We understand that the LCRI proposes a series of
reasonable steps to increase the likelihood that these barriers are weakened or removed, i.e.
cataloging state laws that create barriers to access public education, etc. Those elements of
the LCRI will help. In places in Wisconsin without local ordinances mandating private-side
LSLR, the need to secure consent is an obstacle to full LSLR, particularly for those who rent
or otherwise live in non-owner-occupied home.

Where consent is required for LSLR, property owners, including landlords, can be an obstacle
to complete LSLR, especially if they are absentee landlords or out of state investors, a

21 Wisconsin Natural Resources Board Meeting, December 13, 2023 at 2:47:00, available
online at
https://www.youtube.com/watch?v=lsipmqHO320&list=PLz1F3wuslj4waMx2rbPQUEReD
mDcngkdT&index=1&pp=1AQB.




situation increasingly common in Wisconsin.?? Under the proposed LCRI, Water systems
must have a “strategy” for LSLR for apartments and non-owner-occupied homes (e.g.
investment properties). However, if a property is owned by an individual or company that
simply is not physically present in the state, then any strategy or reasonable effort to secure
consent might fail. This is why the LCRI’s failure to require the PWS to replace the entire
LSL is so problematic. We hope that the educational and informational requirements in the
LCRI minimize the occurrence of this problem, because if it persists, the effects will, once
again, be felt by vulnerable, already lead-burdened communities.

Like many things in Wisconsin, the likelihood that a child lives in a home in which their
family owns the property, versus rents the property, varies by race. For example, in
Milwaukee, “fifty-seven percent of Black children live in a rented house compared with 26
percent of white children, and 46% of Latino kids. Nineteen percent of Black children live in
an owner-occupied house, compared to 60% of white kids, and 33% of Latinos.”?? Because
status as a renter will likely make it harder to secure LSLR, then the disproportionate impact
on Black and Latino children will raise significant environmental justice concerns.
Importantly, these barriers to LSLR might persist even where funding is made available to
the property owner, because their status as an out-of-state owner, more than reticence to pay,
might create the practical barrier to securing consent, and thus initiating LSLR. If we look
up ten years after the LSLR requirements go into effect and LSLs remain in use in a
disproportionate fashion, then we will know EPA has again failed to protect the most lead-
burdened communities from harm.

II. The LCRI Can and Should Set Earlier Compliance Dates for Some of the
Rule’s Requirements.

EPA is proposing that water systems covered by this rule come into compliance within three
years of promulgation of the final rule, with some exceptions. 88 Fed. Reg. 84967. Given the
likely promulgation date of a final rule, for many rule elements this means an initial
compliance date no earlier than January 2028.

This three-year post-promulgation compliance date would apply to the new mandatory LSLR
requirements in the LCRI. EPA’s explanation for this delay is that “systems would better use
the three-year period after promulgation of a final LCRI for program planning, including
hiring additional staff, soliciting bids for contractors, securing grants or other types of
funding, and continuing to improve inventories to ensure that they are better positioned to
conduct mandatory service line replacement.” 88 Fed. Reg. 84968. This is a reasonable
position; however, as mentioned above, this does buttress our position that a deadline to
complete LSLR of fewer than 10-years is warranted. See supra at 7. Water systems are being

22 See, e.g., John D. Johnson, Out of State Investment in Milwaukee’s Home Rental Market,
Lubar Center for Public Policy and Civic Education, Marquette Law School (April 18, 2021),
available online at https:/law.marquette.edu/facultyblog/2021/04/out-of-state-investment-
in-milwaukees-home-rental-market/

23 Johnson (2021), at 5.
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given four years of advance notice of this requirement. That long runway to get started
justifies a default deadline to complete LSLR in less than 10 years.

EPA then proposes several alternative compliance deadlines for specific parts of the LCRI.
88 Fed. Reg. 848969. EPA specifically requests comment on “whether it is practicable for
water systems to implement notification and risk mitigation provisions after full and partial
service line replacement (§ 141.84(h)), notification of a service line disturbance (§ 141.85(g)),
and associated reporting requirements (§ 141.90(e)(6) and (f)(6)) upon the effective date of
the LCRI.” 88 Fed. Reg. 84968. These requirements should be implemented upon the effective
date of the LCRI. Since these are notification and reporting requirements, they should not
require large expenditures of money or lengthy training periods to accomplish.

EPA also raises an alternative compliance date of 1-2 years after promulgation—as opposed
to the default 3 years—for other areas of the LCRI beyond those just mentioned and the
mandatory LSLR requirements. 88 Fed. Reg. 84969. It is difficult to make a blanket comment
on some many disparate elements of the LCRI. Thus, here we merely suggest EPA should
strongly consider moving many LCRI compliance dates up and provide a couple criteria EPA
should use in guiding its analysis.

First, as noted above, some requirements simply do not require significant expense to
accomplish, either in terms of capital outlays or additional staff time or training. There is
thus a reduced need to raise funds, finance expenditures, or otherwise budget for the
requirement. There is also less need to schedule lengthy activities to prepare the water
system for compliance. Where this is the case, further delay is unwarranted.

Second, some requirements can better protect human health as soon as they go into effect,
like the notice requirements around service line disturbance mentioned above. Delaying
implementation of these notice requirements thus knowingly authorizes the continued use of
inadequate notice procedures, needlessly placing people at risk. Whenever this element is
present—immediate opportunity to avoid or reduce lead exposure—it should weigh heavily
in favor of the earliest possible compliance deadline.

III. Sampling Protocols

We strongly support EPA’s proposal to require collection of first- and fifth-liter paired
samples for lead at LSL sites and to use the higher of the two values to calculate the 90th
percentile lead level to improve identification of higher risk sites for lead. The proposal is
based in part on implementation data from Michigan’s revised LCR, and studies evaluating
lead sampling data from various liters in different cities. The data suggest that using the
higher of the first- and fifth-liter values from LSL sites will be more effective than using
either value alone. 88 Fed. Reg. 84929-30.

Historically, the 90th percentile lead level has been measured against regulatory action levels
and trigger levels, to determine what treatment technologies the water system needed to
adopt to reduce the levels of lead in the system. For example, under the current LCRR regime,
the existing lead and copper action levels continue to determine whether a water system must
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monitor source water, install corrosion control treatment (CCT), optimize or re-optimize
existing CCT, replace lead service lines, or undertake a public education program. 88 Fed.
Reg. 84939.

IV. Lowered Action Level (AL) and Required Responses to AL Exceedances

In the LCRI, EPA proposes to eliminate the lead trigger level of 0.010 mg/L, which was
established by the LCRR, and to lower the lead action level (previously set at 0.015 mg/L) to
0.010 mg/L (10 ppb). 88 Fed. Reg. 84939. Under the revised rules, EPA expects that
eliminating the trigger level and establishing a single, lowered action level will simplify the
rule and improve its implementation.

While we applaud the reduction in the action level, and the commensurate reduction in public
health risk that it should engender, we suggest that the action level could be set even lower,
for example, at the at 0.005 mg/L24 alternative that EPA considered, and would confer even
greater public health benefits.

The EPA’s primary defense of its proposal to set the lead action level at 10 ppb, rather than
at the lower alternative level, is that setting a lower action level would impose an undue
administrative burden on States and water systems, because a lower action limit would
require more small and medium systems (which make up the vast majority of all CWSs) to
install optimized corrosion control treatment (OCCT), and conduct detailed OCCT
demonstrations, which must be overseen and evaluated by state employees.

We urge EPA to consider less than 10ppb, i.e., 5ppb, because there is no safe blood lead level,
and the lower the action limit, the more protective the rule will be of public health. But if
EPA determines that it is not feasible to do so, then it must impose stricter additional
regulatory requirements for multiple lead AL exceedances.

V. Additional Requirements for Multiple Lead Action Level Exceedances

The proposed rule would also impose additional regulatory requirements on systems with
“multiple lead action level exceedances,” which is defined in the rule as a system that incurs
three action level exceedances in a rolling five-year period. More specifically, EPA is
proposing that systems with multiple lead action level exceedances conduct at least one
additional systemwide public education outreach activity to raise additional awareness of the
health effects of lead in drinking water, identify steps consumers can take to reduce their
exposure, and provide information about how the water system is addressing the issue. The
water system would be required to repeat the selected activity every six months until the
system no longer meets the proposed criteria for multiple lead action level exceedances. 88
Fed. Reg. 84954.

While we agree that additional regulatory burdens should be imposed on such “repeat
offenders,” we believe the criteria proposed to define these systems is insufficiently

24 The 0.005 mg/L alternative is the practical quantification limit for lead.
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protective. In Section IX of the proposed rule, EPA requests comments on “whether EPA
should use three action level exceedances in a five-year period for identifying systems with
multiple action level exceedances where additional action is warranted and, whether
additional actions should be required sooner, or later, than the five-year period, or whether
EPA should use a modified metric.”

Requiring “three strikes” in five years before imposing additional public education
requirements is overly lenient, particularly when each violation puts children at greater risk
of lead poisoning. We recommend that EPA instead define “multiple lead action level
exceedances” as any two exceedances of the action level within a ten-year period.

VI. Public Education and Outreach

We strongly support the LCRI’s proposed improvements to the public education requirements
in the Lead and Copper Rule, which will increase transparency and better inform the public
of lead exposure and health risks. The changes notably include:

e proposed revisions to the mandatory lead health effects language that must be
included in public education, public notification, and Consumer Confidence Reports
(“CCRs”), to clarify the negative health effects of lead, including a statement that:
“There is no safe level of lead in drinking water.” 88 Fed. Reg. 84963.

e a proposed requirement that water systems issue consumer notices of tap sampling
results within three days of the system learning of the results, regardless of whether
the results exceed the lead or copper AL. 88 Fed. Reg. 84947. (Under the LCRR,
consumer notices only had to be delivered in three days if the tap sample exceeded the
AL; non-exceedances could take up to 30 days. Id.

e arequirement that public education following a lead action level exceedance be sent
within 60 days of the end of the tap sampling period for every lead action level
exceedance. 88 Fed. Reg. 84950.

e Under the LCRI, the public education materials must be delivered “to every service
connection address served.” Previously, the education materials only needed to be
delivered to bill-paying customers. 88 Fed. Reg. 84951.

a. EPA should require water systems to provide consumer notices
regarding the results of testing within three days of receiving results.

EPA proposes that PWSs must provide consumer notice of tap sampling results within three
days of the system learning of the results, but is requesting comments on whether this
requirement feasible. Clearly, it is feasible. First, water systems were required to deliver
such notices within 3 days even before the LCRI, if the samples collected exceeded the AL.
Second, under the proposed rule, water systems may deliver the notices either electronically
(e.g., email or text message), by phone, hand delivery, by mail (postmarked within three days
of the system learning of the results), or by another method approved by the State. 88 Fed.
Reg. 84949. There can be no question that this proposed requirement is feasible, and the
final rule should impose the three day turnaround, as proposed.
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b. Primacy states should be required to provide translation services to
water systems in their jurisdictions, as a condition of retaining their
primacy status.

For water systems that serve a large proportion of consumers with limited English
proficiency, the LCRI requires that public education materials include information about
where consumers can obtain a translated copy of the materials, or translation assistance. 88
Fed. Reg. 84949. In Section IX of the rule package, EPA requests comments on whether to
require, as a condition of primacy for the LCRI, that states are required to provide translation
support to water systems that are unable to comply on their own.

Clearly, the answer is yes. To understand the health risks related to LSLs, and mitigate the
risks facing their families, end-users of water systems need access to these public information
materials. If they are not proficient in English, they need access to translated public
education materials. In order to ensure that public education is provided in multiple
languages, in order to mitigate environmental justice concerns, primacy states should be
required to assist the water systems under their jurisdiction, by translating the public
information materials, as needed. It would be incredibly inefficient for each individual water
system to prepare translated materials on their own. The States, or perhaps more
appropriately, the EPA, should provide consistent translations, and disseminate them to the
PWSs for distribution to consumers who need them.

VII. Reporting and Recordkeeping Requirements

The LCRI also makes a number of improvements to the LCR’s reporting and recordkeeping
requirements that we support, including reporting requirements regarding service line
inventories, and replacement plans. In the LCRI, EPA has proposed that all systems
conducting service line replacement must report information on their compliance with the
proposed service line inventory and replacement requirements to the State. Each year,
systems would be required to submit inventory summary information, including the current
number of LSLs, GRR service lines, unknown service lines, non-lead service lines, and lead
connectors. They would also be required to report information regarding their replacement
programs, including the total number and street addresses of full service line replacements,
partial service line replacements, replaced GRR service lines, and replaced lead connectors.
Systems would also be required to certify to the State the number of service lines not replaced
due to customer refusals for access to conduct service line replacement. EPA is also proposing
that summary information about the inventory and service line replacement program be
made available to the public to facilitate community tracking of system progress. 88 Fed. Reg.
84959.

a. All systems should be required to post service line inventories, and
replacement plans, including information about the progress of
replacement programs, online.
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Large systems, serving greater than 50,000 persons, also have an obligation under the LCRI,
to host their service line inventories and removal plans online, fostering even greater
transparency and accountability, by making the inventory and plan easily accessible to the
public. 88 Fed. Reg 85036. In response to the EPA’s request for comment on this issue, we
urge the agency to require online reporting of this information by ALL systems, not just the
largest ones. Ready access to this information by the public should not be determined by the
size of the system serving consumers. If the EPA is concerned about the administrative
burden of imposing such a requirement on small and medium water systems, it should
develop a publicly-available website that summarizes the information collected from all
systems under the state reporting requirement, and make that information available to the
public online.

VIII. Schools and Childcare Facilities

The underlying problem with the LCRI on this issue is that it simply does not change enough
to improve on the LCRR, and thus is another missed opportunity to reduce lead exposure in
places where our youngest children spend so much of their time. In this regard we reiterate
some of the same comments we had in 2021 and again urge EPA to do better.

The LCRI fails to require sufficient monitoring in schools and daycares. As we expressed in
our 2021 comments, five samples per school and two per childcare facility is not enough to
provide an accurate assessment of the lead in water risk at that school. EPA asks whether
more samples should be required to be collected. 88 Fed. Reg. 84957. The answer is plainly
yes. We understand that most schools and childcare facilities will not be served by a LSL and
instead are at risk of lead from older, lead-bearing premises plumbing. Thus, checking each
source of drinking water becomes imperative, when the risk may vary from source to source
based on that premises plumbing.

Similarly, the retained requirement from the LCRR for a PWS to test 20% of schools once in
each of the first five years following rule implementation remains problematic. A single test
allows for lead issues to be missed, providing false confidence in the school’s water safety.
Further, the LCRI still allows schools to opt out and high schools to only be tested upon
request, which renders these sampling requirements particularly incomplete. Schools and
childcare centers should be tested more frequently and more than once, i.e., once every six
months, or twice per school year.

EPA should strongly consider requiring schools and daycares to either regularly test for lead
in their water at all sources used for drinking water in that facility, or else require proactive
water filtration at those sources, at least until testing is done to show lead is not an issue at
that tap, i.e., results are lower than .001mg/L or another low standard.

Lastly, it remains problematic that the LCRI does not mandate immediate publication of
testing data from schools and childcare centers. EPA asks for comment on this point,
suggesting that requiring publication of these testing results is too burdensome for water
systems to comply with. 88 Fed. Reg. 84959. Given the interest parents have in their
children’s health, any logistical burden associated with placing sampling results online for

15



parents to review is small by comparison. The LCRI should be revised to require publication
of school and childcare center sampling results, with relevant contextual information, as soon
as practicable following the sampling itself.

Respectfully submitted this 5th day of February, 2024
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