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INTRODUCTION 

 The decades long use of per- and polyfluoroalkyl substances (“PFAS”) by industry in a 

broad range of applications has resulted in widespread contamination in Wisconsin, throughout 

the United States, and abroad. Artificial chemicals of convenience due to their unique properties 

that resist oil, water, and heat, these highly toxic compounds are extremely mobile and do not 

degrade in the environment, leading to contamination of land, air, and water, including drinking 

water supplies. As a result, nearly every American is estimated to have a detectable level of PFAS 

in their blood. Neary AC Aff. Exh. A at 006. Confronted with this emerging threat, the Wisconsin 

Department of Natural Resources (“DNR”) has in recent years used what little authority it has to 

ensure that responsible parties (“RPs”) identify and clean up contaminated sites. That authority 

has so far been derived exclusively from the Spills Law, Wis. Stat. § 292.11.1 Now, under the guise 

of administrative procedures for “fair” notice—notice that countless Wisconsinites did not receive 

before being exposed to these toxic chemicals—and with a blatant disregard for public health and 

safety, Wisconsin Manufacturers & Commerce and Leather Rich, Inc. (collectively, “WMC”) seek 

to undermine DNR and render the Spills Law unworkable as designed. Accordingly, amici curiae 

submit this non-party brief in support of DNR’s motion for summary judgment.  

STATEMENT OF FACTS 

I. THE STATUTORY HISTORY OF THE SPILLS LAW RELEVANT TO 

RULEMAKING. 

 

The Wisconsin Legislature enacted the Spills Law in 1978 as part of 1977 Wis. Act 377, 

§§ 9, 23, which, inter alia, also revamped Wisconsin’s solid waste management program, §§ 10-

19, and created the hazardous waste management program, § 21. Originally codified in Chapter 

144 of the Wisconsin Statutes, the Spills Law has since been amended and renumbered, but has 

 
1 All statutory citations are to the 2019-20 version of the Wisconsin Statutes unless otherwise indicated. 
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always defined “hazardous substance” and has always included the immediate notification and 

remediation requirements. Wis. Stat. §§ 144.30(10), .76(2)(a), (3) (1977-78). “Hazardous 

substance” was originally defined as: 

[A]ny substance or combination of substances, including wastes, of a solid, liquid, gaseous 

or semisolid form which, because of its quantity, concentration or physical, chemical or 

infectious characteristics, may cause, or significantly contribute to, an increase in mortality 

or an increase in serious irreversible or incapacitating reversible illness, or pose a 

substantial present or potential hazard to human health or the environment. Such substances 

may include, but are not limited to, those which are, to the degree determined by the 

department, toxic, corrosive, flammable, irritants, strong sensitizers or explosive.” 

 

Wis. Stat. § 144.30(10) (1977-78). 

Wisconsin’s rulemaking requirement predates the Spills Law. Compare Wis. Stat. § 

227.01(9)-(10) (1975-76) with Wis. Stat. § 227.01(13), .10(1). Despite this, the Legislature 

repeatedly identified instances throughout Act 377 where DNR was required to promulgate rules. 

See, e.g., § 13 (“[t]he department shall by rule adopt county solid waste management criteria”); § 

17 (“[t]he department shall, by rule, specify the minimum contents of feasibility reports”), (“[t]he 

department shall, by rule, specify the minimum contents of a plan of operation”), and (“[t]he 

department shall, by rule, adopt a graduated schedule of reasonable fees to be charged for 

administering this section”); § 18 (“[t]he department shall prescribe by rule minimum standards 

for closing, long-term care and termination of sites for the disposal of hazardous waste or the land 

disposal of solid waste”) and (“[t]he department shall by rule provide for the method of payment” 

for costs of long-term care); § 21 (“[t]he department shall, by rule, adopt a graduated schedule of 

reasonable fees to be charged for the direct administration of this section”) and (“[t]he department 

shall prescribe by rule which records, reports or information, if any . . . shall be confidential”). Act 

377 even required rulemaking within a definition. § 21 (“’Storage’ means the containment of 

hazardous waste, for that period of time established by rule by the department not exceeding 18 
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months, in such a manner as not to constitute disposal of the hazardous waste.”). Act 377 also 

required DNR to promulgate a rule, and based on that rule, maintain a list of hazardous wastes: 

[T]he department shall . . . [p]romulgate, by rule, criteria . . . for identifying the 

characteristics of hazardous waste and based on use of these criteria, maintain and update 

a list of wastes identified as hazardous wastes which shall be subject to ss. 144.60 to 144.74. 

 

1977 Wis. Act. 377, § 21; Wis. Stat. § 144.62(2)(a) (1977-78). 

 

There were only two rulemaking requirements in Act 377 that applied to directly to the 

Spills Law. In Section 20, the Legislature mandated that “[t]he department shall require by rule 

that all persons . . . discharging . . . hazardous substances . . . in this state report the manner used, 

amount used and amount discharged for each such waste, substance or contaminant.”2 Wis. Stat. 

§ 144.54(1) (1977-78). Section 23 required DNR to “establish by rule a contingency plan for the 

undertaking of emergency actions in response to the discharge of hazardous substances.” Wis. Stat. 

§ 144.76(5)(a) (1977-78). 

During the 1980s and early 1990s, the Legislature continued to amend Chapter 144 to add 

specific rulemaking requirements. For example, the Legislature explicitly required DNR to 

promulgate as a rule the list of hazardous wastes instead of simply maintaining that list based on 

criteria established in a rulemaking. Wis. Stat. § 144.62(2)(b) (1993-94). DNR was also required 

to “promulgate by rule a list of hazardous constituents.” Wis. Stat. § 144.62(2)(c) (1993-94). See 

also, e.g., Wis. Stat. §§ 144.435(3)(a) (1993-94) (“[t]he department shall, by rule, establish a 

program for the certification of persons participating in or responsible for the operation of solid 

waste facilities.”), .44(7)(f)5.b (“[t]he department shall, by rule, establish fees for approved 

applications which . . . equal the actual cost of reviewing applications”), .441(3)(f) (“[t]he 

department shall establish methods by rule for estimating the total annual tonnages for all solid 

 
2 This rulemaking requirement was soon repealed, see generally Wis. Stat. ch. 144 (1979-80), but DNR nevertheless 

has an administrative rule establishing notification requirements, Wis. Admin. Code NR ch. 706. 
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waste and hazardous wastes received by a nonapproved facility”), .442(4)(c)1 (“[t]he department 

shall promulgate by rule criteria for determining the [hazard] ranking of sites and facilities”), 

.442(9m)(c)2 (“[t]he department by rule shall establish the application requirements and grant 

conditions for a remedial action grant”). And again, the Legislature even required rulemaking 

within a definition. Wis. Stat. §§ 144.50(1)(b) (1993-94) (“’Used oil fuel’ means any fuel 

designated by the department by rule that contains used oil or is produced from used oil from a 

combination of used oil and other material.”) 

In 1982, the Legislature amended the definition of “hazardous substance” to the form that 

exists today: 

[A]ny substance or combination of substances including any waste of a solid, semisolid, 

liquid or gaseous form which may cause or significantly contribute to an increase in 

mortality or an increase in serious irreversible or incapacitating reversible illness or which 

may pose a substantial present or potential hazard to human health or the environment 

because of its quantity, concentration or physical, chemical or infectious characteristics. 

This term includes, but is not limited to, substances which are toxic, corrosive, flammable, 

irritants, strong sensitizers or explosives as determined by the department.  

 

1981 Wis. Act 374, § 18. Compare Wis. Stat. § 144.01(4m) (1981-82) with Wis. Stat. § 292.01(5). 

 Then, in 1996, the Legislature overhauled Chapter 144 and separated the various regulatory 

programs thereunder into the statutory chapters that exist today, including 289 (solid waste 

management), 291 (hazardous waste management), and 292 (Spills Law). 1995 Wis. Act 227. 

Most of the rulemaking requirements described above were retained and still exist. See generally 

Wis. Stat. chs. 289, 291, and 292. That includes but is not limited to the requirement that DNR 

promulgate as a rule a list of hazardous wastes, Wis. Stat. § 291.05(2)(b), and a list of hazardous 

constituents, Wis. Stat. § 291.05(4). Since 1996, the Legislature has imposed additional 

rulemaking requirements on DNR’s exercise of authority under the Spills Law. See, e.g., Wis. Stat. 

§ 292.12(2)(d)2 (authorizing DNR to require that RPs provide proof of financial responsibility, 
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“as determined by the agency with administrative authority by rule”). In all that time, the 

Legislature has never told DNR that it needs to promulgate a rule listing hazardous substances. 

II. PER- AND POLYFLUOROALKYL SUBSTANCES 

A. Adverse Health Impacts Associated with PFAS Exposure 

PFAS are a family of highly toxic, human-made chemicals that have been used in industrial 

processes and to manufacture a broad range of consumer products for decades. Neary AC Aff. ¶¶6, 

10. Such products include but are not limited to food packaging, non-stick cookware, water-

resistant clothing, stain-resistant fabrics used in carpet and upholstery, and certain fire-fighting 

foams. Id. ¶10. PFAS can be so toxic that they are measured in parts per trillion (“PPT”). Id. ¶6. 

To put that in context, one PPT is equivalent to a single drop of water (0.05 milliliters) in 20 

Olympic-sized swimming pools (660,000 gallons each). Id ¶7. Due to the inability of humans to 

metabolize most PFAS, even intermittent exposures to extremely low concentrations can lead them 

to build up in the body over time. Id. ¶¶8-9. For example, the biological half-lives—i.e., the time 

it takes to eliminate 50% of a substance from the body once exposed—for commonly used PFAS 

range from several years to several decades. Id. ¶8. There is no definitive medical procedure for 

removing PFAS from the body. Id. ¶9. 

Major pathways of exposure to PFAS include: (1) drinking contaminated drinking water; 

(2) eating contaminated food; (3) hand-to-mouth activities after contacting contaminated surfaces, 

which is common among infants and small children; and (4) occupational exposure. Id. ¶11. 

Toxicological and epidemiological studies have identified a range of adverse health impacts 

associated with exposure to PFAS in people and animals. Id. ¶12. The C8 Health Study, which 

included 69,030 adults and is the most comprehensive longitudinal evidence for adverse health 
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impacts of PFAS, linked six diseases to PFAS exposure, including testicular cancer, kidney cancer, 

thyroid disease, high cholesterol, ulcerative colitis, and preeclampsia during pregnancy. Id. ¶13. 

While PFAS are harmful to all humans, the most vulnerable to adverse health impacts are 

children, infants, and developing fetuses. Id. ¶14. Infants and children drink more water in 

proportion to their size, their brains and organs are growing rapidly, their immune systems are still 

developing, and they have more time to bioaccumulate environmental toxins. Id. As opposed to 

adults and children who eat a variety of food, infants only consume formula or breastmilk, which, 

if contaminated, leads to overall higher concentrations in their bodies at any given time. Id. In 

addition, studies on children have shown links to adverse impacts on the immune system with a 

decreased response to vaccines. Id. ¶15. These results may have long term effects on immune 

function resulting in increased risk for future infections, auto immune disease, and cancer. Id. 

B. Overview of PFAS Contamination in Wisconsin 

DNR currently lists 87 “activities”, or sites, with PFAS contamination on the Bureau of 

Remediation and Redevelopment Tracking System (“BRRTS”) database it is required to maintain 

pursuant to Wis. Stat. § 292.31(a).3 Investigations and/or remedial efforts are ongoing at all but 19 

of these contaminated sites, which include residential areas, shopping centers, landfills, industrial 

sites, airports, military bases, and more. Entire communities such as Marinette, Peshtigo, and the 

Town of Campbell have learned that the surrounding environment has been inundated with PFAS, 

that these toxic chemicals have infiltrated their drinking water supplies, and that they have been 

 
3 The BRRTS database is available at https://dnr.wi.gov/botw/SetUpBasicSearchForm.do (accessed Sep. 29, 2021). 

To find sites with PFAS contamination, select “PFAS” under the dropdown menu for “Substance” and click the 

search button. 

https://dnr.wi.gov/botw/SetUpBasicSearchForm.do
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involuntarily exposed for years.4 Municipal drinking water wells in Madison, Eau Claire, 

Rhinelander have been shut down due to PFAS contamination.5 

C. PFAS Contamination in the Marinette and Peshtigo Area 

The PFAS contamination in Marinette and Peshtigo has been attributed to Tyco Fire 

Products’ (hereafter, “Tyco”) operations in the area, which involved testing PFAS-containing fire-

fighting foam the company manufactures, including spraying the foam directly onto the ground. 

See Lee Bergquist, Johnson Controls unit Tyco knew since 2013 it was polluting wells. It took 4 

years to notify neighbors, MILWAUKEE JOURNAL SENTINEL (Feb. 4, 2019).6 Tyco first discovered 

PFAS contamination on its property in 2013 but failed to immediately notify DNR. Id. In 2016, 

Tyco conducted further sampling and confirmed the presence of PFAS on its property. Id. Tyco 

later discovered that the PFAS contamination had migrated offsite. Id. In fall 2017, under the 

oversight of DNR, Tyco began sampling private drinking water wells near its facility. Wis. Dep’t 

of Nat. Res., PFAS Contamination in the Marinette and Peshtigo Area.7 Of the 168 wells tested, 

58 had detects, with 29 detections exceeding the Wisconsin Department of Health Services’ 

(“DHS”) recommended groundwater enforcement standards and 16 detections exceeding the U.S. 

 
4 See, e.g., John McCracken, Wisconsin residents combat water contamination aftereffects of PFAS, WISCONSIN 

STATE JOURNAL (May 9, 2021), available at https://madison.com/wsj/news/local/environment/wisconsin-residents-

combat-water-contamination-aftereffects-of-pfas/article_ee461840-1ffd-5559-ba88-12abef147dbc.html (accessed 

Sept. 29, 2021); Olivia Herken, Wisconsin to provide bottled water to La Crosse County town due to PFAS 

Contamination, LA CROSSE TRIBUNE (March 25, 2021), available at https://madison.com/news/local/govt-and-

politics/wisconsin-to-provide-bottled-water-to-la-crosse-county-town-due-to-pfas-contamination/article_53ff10b2-

a309-51c5-8543-d42011a7eb17.html (accessed Sept. 29, 2021). 
5 Abigail Becker, With Well 15 still closed, Madison Water Utility OKs conservation strategies, THE CAP TIMES 

(May 26, 2021) available at https://madison.com/ct/news/local/govt-and-politics/with-well-15-still-closed-madison-

water-utility-oks-conservation-strategies/article_bac94fff-2f9a-554b-bb65-f6b02b793a2d.html (accessed Sept. 29, 

2021); Laura Schulte, Eau Claire is latest city facing ‘forever chemical’ contamination after substance is found in 4 

city wells, MILWAUKEE JOURNAL SENTINEL (July 13, 2021), available at  

https://www.jsonline.com/story/news/local/wisconsin/2021/07/13/eau-claire-closes-4-city-wells-pfas-forever-

chemical-contamination/7949070002/ (accessed Sept. 29, 2021); Elizabeth Dohms-Harter, Researchers Look for 

Ways to Stop Flow of PFAS Into Rhinelander’s Water Supply, WISCONSIN PUBLIC RADIO (Aug. 6, 2021), available 

at https://www.wpr.org/researchers-look-ways-stop-flow-pfas-rhinelanders-water-supply (accessed Sept. 29, 2021). 
6 Available at https://www.jsonline.com/story/news/local/wisconsin/2019/02/04/tyco-waited-4-years-disclose-

toxins-wisconsin-drinking-wells/2727670002/ (accessed Sept. 30, 2021). 
7 Available at https://dnr.wisconsin.gov/topic/PFAS/Marinette.html (accessed Sept. 30, 2021). 

https://madison.com/wsj/news/local/environment/wisconsin-residents-combat-water-contamination-aftereffects-of-pfas/article_ee461840-1ffd-5559-ba88-12abef147dbc.html
https://madison.com/wsj/news/local/environment/wisconsin-residents-combat-water-contamination-aftereffects-of-pfas/article_ee461840-1ffd-5559-ba88-12abef147dbc.html
https://madison.com/news/local/govt-and-politics/wisconsin-to-provide-bottled-water-to-la-crosse-county-town-due-to-pfas-contamination/article_53ff10b2-a309-51c5-8543-d42011a7eb17.html
https://madison.com/news/local/govt-and-politics/wisconsin-to-provide-bottled-water-to-la-crosse-county-town-due-to-pfas-contamination/article_53ff10b2-a309-51c5-8543-d42011a7eb17.html
https://madison.com/news/local/govt-and-politics/wisconsin-to-provide-bottled-water-to-la-crosse-county-town-due-to-pfas-contamination/article_53ff10b2-a309-51c5-8543-d42011a7eb17.html
https://madison.com/ct/news/local/govt-and-politics/with-well-15-still-closed-madison-water-utility-oks-conservation-strategies/article_bac94fff-2f9a-554b-bb65-f6b02b793a2d.html
https://madison.com/ct/news/local/govt-and-politics/with-well-15-still-closed-madison-water-utility-oks-conservation-strategies/article_bac94fff-2f9a-554b-bb65-f6b02b793a2d.html
https://www.jsonline.com/story/news/local/wisconsin/2021/07/13/eau-claire-closes-4-city-wells-pfas-forever-chemical-contamination/7949070002/
https://www.jsonline.com/story/news/local/wisconsin/2021/07/13/eau-claire-closes-4-city-wells-pfas-forever-chemical-contamination/7949070002/
https://www.wpr.org/researchers-look-ways-stop-flow-pfas-rhinelanders-water-supply
https://www.jsonline.com/story/news/local/wisconsin/2019/02/04/tyco-waited-4-years-disclose-toxins-wisconsin-drinking-wells/2727670002/
https://www.jsonline.com/story/news/local/wisconsin/2019/02/04/tyco-waited-4-years-disclose-toxins-wisconsin-drinking-wells/2727670002/
https://dnr.wisconsin.gov/topic/PFAS/Marinette.html
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Environmental Protection Agency’s health advisory level. Id. DNR later tested and found an 

additional 32 wells exceeding DHS’s recommended groundwater enforcement standards. Wis. 

Dep’t. of Nat. Res., DNR Potable Well Sampling Program: PFAS Contamination in the Marinette 

and Peshtigo Area (July 12, 2021).8 

ARGUMENT 

I. DNR’S DETERMINATION THAT PFAS IS A HAZARDOUS SUBSTANCE IS AN 

APPLICATION OF AN UNAMBIGUOUS STATUTE, WHICH DOES NOT 

REQUIRE RULEMAKING. 

 

The application of an unambiguous statute does not require rulemaking. Lamar Central 

Outdoor, LLC v. DHA, 2019 WI 109, ¶16 (citing Schoolway Transp. Co. v. DMV, 72 Wis. 2d 223, 

240 N.W.2d 403 (1976)). The goal of statutory interpretation is to ascertain meaning, not to search 

for ambiguity. State ex rel. Kalal v. Cir. Ct. for Dane Cty., 2004 WI 58, ¶47, 271 Wis. 2d 633, 681 

N.W.2d 110 (internal quotation marks and citation omitted). As such, the focus, as with all 

statutory interpretation, is on the plain meaning of the statutory language itself. Id. ¶¶45, 47. To 

discern the plain meaning, words are given their “common, ordinary, and accepted meaning, 

except that technical or specially-defined words or phrases are given their technical or special 

definitional meaning.” Id. ¶45 (citation omitted). The common, ordinary, and accepted meaning 

of a word is often determined by consulting a dictionary. Id. ¶49.  

Consideration of the structure “in which the operative language appears” is also part of a 

plain language analysis. Id. ¶46. The “language is interpreted in the context in which it is used; not 

in isolation but as part of a whole, in relation to the language of surrounding or closely-related 

statutes; and reasonably, to avoid absurd or unreasonable results.” Id. Context includes “the 

previously enacted and repealed provisions of a statute.” Richards v. Badger Mut. Ins. Co., 2008 

 
8 Available at https://dnr.wisconsin.gov/topic/PFAS/PotableWells.html (accessed Sept. 30, 2021). 

https://dnr.wisconsin.gov/topic/PFAS/PotableWells.html
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WI 52, ¶22, 309 Wis. 2d 541, 749 N.W.2d 581. “By analyzing the changes the legislature has made 

over the course of several years, [courts] may be assisted in arriving at the meaning of a statute.” 

Id. See also Wis. Stat. § 990.001(7) (“A revised statute is to be understood in the same sense as 

the original unless the change in language indicates a different meaning so clearly as to preclude 

judicial construction.”). Laws are also interpreted “where possible to give reasonable effect to 

every word, in order to avoid surplusage.” Kalal, 2004 WI 58 ¶46 (citation omitted). “[I]f this 

process of analysis yields a plain, clear statutory meaning, then there is no ambiguity.” Id. (citation 

omitted). 

A. The Definition of “Hazardous Substance” is Unambiguous. 

 

“Hazardous substance” is unambiguously defined under the Spills Law. See supra p. 4; 

Wis. Stat. § 292.01(5). A statute is only ambiguous “if it is capable of being understood by 

reasonably well-informed persons in two or more senses.” Kalal, 2004 WI 58, ¶47 (citation 

omitted). That there is disagreement over the meaning of a statute is not enough to establish 

ambiguity. Id.; contra Dkt. 89:17 (“This litigation is clear evidence that Wisconsinites cannot 

determine when and how the Spills Law applies to a given situation because it cannot objectively 

determine what is and is not a hazardous substance.”). “[T]he test for ambiguity examines the 

language of the statute to determine whether well-informed persons should have become confused, 

that is, whether the statutory . . . language reasonably gives rise to different meanings.” Kalal, 

2004 WI 58, ¶47 (internal quotation marks and citation omitted) (emphasis added). 

While the definition is broad, the breadth of the terms used is evidence as to the plain 

meaning of hazardous substance:  Any substance, in any form, which may (1) cause or significantly 

contribute to an increase in mortality; (2) cause or significantly contribute to an increase in serious 

irreversible or incapacitating reversible illness; or (3) pose a substantial present or potential hazard 
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to human health or the environment because of its quantity, concentration, or physical, chemical, 

or infectious characteristics. Wis. Stat. § 292.11(5). That definition also includes but is not limited 

to substances that DNR determines are toxic, corrosive, flammable, irritants, strong sensitizers, or 

explosives. Id. 

The Legislature’s use of words with broad meanings and its “express direction that the 

definition not be limited to the words given” indicate an intent to defined the term broadly. See 

State v. Mauthe 123 Wis. 2d 288, 299, 366 N.W.2d 871 (1985) (interpreting the term “discharge” 

as used in the Spills Law). Use of words like any, may, and potential, reveal the Legislature’s 

intent that the definition of “hazardous substance” is broad, versatile, and inclusive.9 The 

definitions of those words clarify that “hazardous substance” includes any substance in any form 

that may pose a threat to public health or the environment when discharged, which is precisely the 

meaning the definition conveys.  

Placing limitations on the definition of “hazardous substance” through a rulemaking 

requirement would inappropriately frustrate the Legislature’s intent as expressed in the plain 

language of the statute. Mauthe 123 Wis. 2d at 299. WMC claims seeking such limitations amount 

to nothing more than a search for ambiguity rather than meaning, and its arguments should be 

rejected. 

 

 

 

 
9 “Any” is defined as “one, some, or all indiscriminately of whatever quantity”; “ALL—used to indicated maximum 

or whole”; and “unmeasured or unlimited in amount, number, or extent.” Any, Merriam-Webster, available at 

https://www.merriam-webster.com/dictionary/any (accessed Aug. 24, 2021). “May” is defined as “used to indicate 

possibility or probability.” May, Merriam-Webster, available at https://www.merriam-webster.com/dictionary/may 

(accessed Aug. 24, 2021). “Potential” is defined as “existing in possibility: capable of development into actuality.” 

Potential, Merriam-Webster, available at https://www.merriam-webster.com/dictionary/potential (accessed Aug. 24, 

2021). 

https://www.merriam-webster.com/dictionary/any
https://www.merriam-webster.com/dictionary/may
https://www.merriam-webster.com/dictionary/potential
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i. The context in which “hazardous substance” operates supports the 

interpretation that the definition is broad, versatile, and inclusive. 

 

The context of the Spills Law in which the definition of “hazardous substance” operates 

reinforces the only reasonable interpretation of that phrase, which is broad, versatile, and inclusive 

of any substance that might pose a threat to public health or the environment if discharged. To start 

with, the Spills Law does not impose any requirements on anyone simply based on the definition 

of “hazardous substance” alone. A simple tactic for reading legal definitions in context is to plug 

those definitions into the provisions where the defined term appears. As applied to the immediate 

notification and remediation requirements, the Legislature has explicitly directed that:  

Any person who possesses or controls . . . or who causes the discharge of . . . any substance 

or combination of substances [in] any . . . form which may cause or significantly contribute 

to an increase in mortality or an increase in serious irreversible or incapacitating reversible 

illness or which may pose a substantial present or potential hazard to human health or the 

environment because of its quantity, concentration, or physical, chemical or infectious 

characteristics[, which] . . . includes but is not limited to, substances which are toxic, 

corrosive, flammable, irritants, strong sensitizers or explosives . . . shall notify the 

department immediately . . . [and] shall take the actions necessary to restore the 

environment. 

 

See Wis. Stat. §§ 292.01(5), .11(2)-(3).  

Importantly, RPs must immediately notify DNR of more than discharges of substances that 

actually threaten public health or the environment. Notice must be provided for any discharge of 

any substance that has the potential to pose a threat. RPs are then required to take action to restore 

the environment, but only as necessary to minimize the actual threat, and only to the extent 

practicable. Wis. Stat. § 292.11(3). If an investigation into the potential threat posed by the 

discharge of a hazardous substance reveals that there is no threat, no further action is necessary. 

See Wis. Stat. § 292.11(3).  

This flexibility to confront and abate actual threats to the public health and environment as 

they occur and based on the circumstances under which they occur would be thwarted by limiting 
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the definition of “hazardous substance” to those substances identified in a rulemaking divorced 

from any particular discharge. Both the public and RPs would be deprived of the benefits this 

flexibility provides. The Tyco example discussed supra pp. 7-8, is particularly instructive as to the 

importance of this flexibility in the definition of “hazardous substance” because it illustrates how 

harms to both RPs, in terms of cleanup costs, and the public, in terms of public health and 

environmental impacts, may be exacerbated by failing to immediately notify DNR of a discharge. 

There, Tyco’s failure to notify DNR of the contamination originally discovered in 2013 prevented 

DNR from informing Tyco of its responsibility to conduct a site investigation and determine “the 

nature, degree and extent, both areal and vertical, of the hazardous substances . . . in all affected 

media” under Wis. Admin. Code NR § 716.11(3)(a). Had Tyco completed such an investigation, 

it would have been able to discover whether PFAS had migrated off-site years earlier than it did, 

would have been able to take action to prevent further contamination migration, and would have 

been able to inform the impacted public.  

As it stands, Tyco kept up with business as usual, failed to notify DNR, and thereby 

increased its costs for investigation and remediation while depriving the surrounding community 

of the opportunity to interrupt their exposure to highly toxic chemicals. That is largely the scenario 

that will play out if DNR has to promulgate a rule to determine PFAS—or any other substance for 

that matter—is a “hazardous substance” before the notification and remediation requirements are 

triggered. The rulemaking WMC seeks would therefore result in the very risks to both RPs and the 

public the Spills Law was designed to prevent. If that rulemaking is unsuccessful, the risks to the 

public would remain unabated and RPs would receive a windfall. 
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ii. “As determined by the department” is not ambiguous. 

“As determined by the department” also does not render the definition of “hazardous 

substance” ambiguous with respect to rulemaking requirements. A very similar phrase is used 

elsewhere in the Spills Law but also includes the qualification “by rule”. Wis. Stat. § 292.12(2)(d)2 

authorizes DNR to require RPs to provide proof of financial responsibility “as determined by the 

agency with administrative authority by rule,” where “the agency” typically means DNR but can 

mean the Department of Agriculture, Trade and Consumer Protection. Interpreting “as determined 

by the department” to require rulemaking would therefore read “by rule” out of Wis. Stat. § 

292.12(2)(d)2 and render that phrase superfluous, contrary to the principles of statutory 

interpretation. Kalal, 2004 WI 58, ¶46. Every word appearing in a statute should contribute to the 

construction of the statute. State v. Matasek, 2014 WI 27, ¶18, 353 Wis. 2d 601, 846 N.W.2d 811 

(internal quotation marks and citation omitted). And even if “as determined by the department” 

did require rulemaking, which it does not, it only applies to DNR determinations that a substance 

meets one of the immediately preceding criteria. If anything, the omission of “as determined by 

the department” from the first sentence in the definition is strong textual evidence that DNR cannot 

make determinations, through rulemaking or otherwise, that limit the broad scope of that portion 

of the definition. 

iii. The broader context of closely related statutes confirms that rulemaking is 

not required. 

 

The current statutory context as well as the statutory history of the solid waste management 

program under Chapter 289 and the hazardous waste management program under Chapter 292 are 

highly relevant to the plain meaning of the Spills Law. See Kalal, 2004 WI 58, ¶46; Richards, 

2008 WI 52, ¶22. The hazardous waste management program and the Spills Law were created with 

the same legislative act, which also revamped the solid waste management program. 1977 Wis. 
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Act 377. These programs were all a part of the same statute for nearly two decades, see supra pp. 

1-4, and no revisions to the Spills Law indicate the definition of “hazardous substance” should not 

“be understood in the same sense as the original,” Wis. Stat. § 990.001(7). These closely related 

statutes therefore must be considered in this Court’s analysis. 

As indicated supra p. 2, Wisconsin’s rulemaking requirement, which is the crux of WMC’s 

claims, predates the Spills Law. Nevertheless, the Legislature went to and has continued to go to 

great lengths to explicitly identify when DNR is required to engage in rulemaking in the context 

of the Spills Law and the solid and hazardous waste management programs. The Legislature 

repeatedly identified those instances in Act 377, continued identify additional instances before 

separating those regulatory programs in 1996, and has continued to identify additional instances 

where rulemaking is required since then. Those instances have even been identified within 

statutory definitions. See, e.g., Wis. Stat. § 144.61(8) (1977-78) (requiring DNR to establish by 

rule a period of time for containing hazardous waste within the definition of “storage”); Wis. Stat. 

§ 144.50(1)(b) (1993-94) (requiring DNR to designate by rule what constitutes “used oil fuel” 

within the definition of that term). Further, the Legislature has gone so far as to require DNR to 

promulgate a rule with a list of hazardous wastes when it previously only required DNR to maintain 

and update such a list based on criteria established in a rule, compare Wis. Stat. § 144.62(2)(a) 

(1977-78) with Wis. Stat. § 291.05(2)(b), and to require DNR to promulgate a rule listing 

hazardous constituents, Wis. Stat. § 291.05(4). 

WMC’s argument is effectively that, despite the facts that the Chapter 227 rulemaking 

requirement predates the Spill Law and that the Legislature has nevertheless identified in 

painstaking detail where DNR is required to engage in rulemaking in this regulatory context, the 

Legislature somehow forgot to do so when it comes to the definition of “hazardous substance”—
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not just in 1978 when it created the Spills Law, but also every time it has amended the Spills Law 

since. To the contrary, the Legislature knows how to tell DNR when to engage in rulemaking in 

the context of the Spills Law and closely related statutes, including within statutory definitions, 

and has repeatedly done so. The Legislature even knows how to tell DNR to promulgate a list and 

did in at least two occasions. That the Legislature originally authorized DNR to update and 

maintain a list of hazardous wastes based on criteria established in a rule, is also evidence that the 

rulemaking WMC seeks is not required. The only difference is that the Spills Law itself establishes 

those criteria instead of requiring DNR to establish them in a rulemaking. See Wis. Stat. § 

292.01(5). 

The statutory language, context, and structure of the Spills Law reveal the manifest intent 

of the Legislature to err on the side of caution and require RPs to immediately notify DNR of any 

discharge of any substance that might pose a threat to public health or the environment, without 

qualification.  

B. “Hazardous Substance” Unambiguously Applies to PFAS, Meaning Rulemaking 

is Not Required. 

 

i. PFAS clearly qualify under the definition of “hazardous substance”. 

  

Wisconsin courts interpret statutes according to how they are actually applied, not in the 

abstract. See, e.g., Lamar, 2019 WI 109, ¶25, (“Whether the Department needed to adopt its “no-

cure” position as a rule . . . depends on whether Wis Stat. § 84.30(11) unambiguously prevents the 

owner of a “legal, nonconforming” sign from recovering the sign’s pre-existing status by curing 

the status-altering violation. So our goal is to determine whether there is a clear and plain meaning 

. . . as it relates to this question.”) (citation omitted). The relevant inquiry here is whether a 

particular substance, or a combination of particular substances, constitutes a hazardous substance, 

not whether every substance that may qualify under the non-regulatory, descriptive phrase 
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“emerging contaminants” constitutes a hazardous substance. This not only informs the plain 

meaning of hazardous substance, but also whether DNR’s alleged policy of regulating “emerging 

contaminants” is an unlawful rule that has the force and effect of law. See infra p. 20. As such, 

even if the Court agreed that the definition is ambiguous as to whether it applies to “emerging 

contaminants”, that has no bearing on whether the definition is ambiguous regarding PFAS. The 

Spills Law regulates discrete discharges of hazardous substances, not discharges of “emerging 

contaminants”. The broad, versatile, and inclusive definition of “hazardous substance” under the 

Spills Law is clear, and WMC has made no showing that any particular PFAS, or any “emerging 

contaminant” for that matter, does not qualify as a hazardous substance.  

Importantly, quantity or concentration are not the only criteria that render substances 

hazardous. Substances may also be hazardous based on their physical, chemical, and infectious 

characteristics, or if they “are toxic, corrosive, flammable, irritants, strong sensitizers or 

explosives.” Wis. Stat. § 292.01(5). Besides, RPs do not always know at what concentration or 

quantity a substance is discharged, particularly when it comes to historical discharges. Certain 

substances, like PFAS, trigger multiple criteria identified in the “hazardous substance” definition 

because they are so toxic that they contribute to an increase in serious irreversible illness and have 

qualities like persistence and bioaccumulation that they pose a threat to the environment and public 

health when discharged in any concentration. 

Based on the straightforward information provided in the Statement of Facts, supra pp. 5-

6, there is no valid dispute about whether PFAS are toxic, and since that characteristic is explicitly 

identified in the definition as an independent basis for when a substance is hazardous, no 

reasonably well-informed person should become confused about whether “hazardous substance” 

applies to PFAS. Simply because WMC disagrees with DNR’s determination that PFAS qualify 
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under the definition of “hazardous substance” is not enough to establish ambiguity. Kalal, 2004 

WI 58, ¶47. Again, WMC is engaged in a search for ambiguity rather than meaning, and its 

arguments should be rejected. 

ii. The determination that PFAS are a “hazardous substance” simply 

conforms prior agency practice to the law, which does not require 

rulemaking. 

 

When a state agency is confronted with its erroneous application of a clear and 

unambiguous statute, that agency is duty-bound to conform its prior practice with the law. 

Schoolway, 72 Wis. 2d at 229. In those instances, rulemaking is not required despite the change. 

Id. at 237. Further, the interests of the regulated community “in no way modifies the duty of the 

[agency] to administer to the statute according to its plains terms and to correct its error.” 

Schoolway, 72 Wis. 2d at 237. More than 43 years after the Wisconsin Supreme Court decided 

Schoolway, it confirmed that holding in Lamar, 2019 WI 109, ¶24 n.12. 

In Schoolway, a declaratory judgment action was brought against the Wisconsin 

Department of Transportation (“DOT”) for a change in its application of a statute after it decided 

to no longer license busses not used exclusively for bussing children to and from school and 

school-related activities at a discounted rate. 72 Wis. 2d at 225-27. The court held that DOT’s 

application of the relevant statutory provision was compelled under its clear and unambiguous 

language, and thus that rulemaking was not required. Id. at 236. In addition, the court held that the 

phrase “urban mass transportation of passengers” included in Wis. Stat. § 341.26(2)(h) (1975-76) 

was ambiguous and did require rulemaking because DOT had to resort to extrinsic evidence. Id. 

at 231 (explaining that the extrinsic evidence was a governor-commissioned report that spurred 

the enactment of Wis. Stat. § 71.18 (1975-76)). Id. at 231. 
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 In Lamar, a DOT order to remove a billboard was assailed because DOT changed its 

interpretation of a statute allowing legal, non-conforming billboards to continue as long as they 

were conforming when first erected. 2019 WI 109, ¶¶5-8. Previously, DOT had allowed legal, 

non-conforming billboards to have 60 days to cure any change to a billboard that resulted in a 

violation of applicable regulations. Id. ¶13. Under the new interpretation, DOT purported only to 

allow conforming billboards to cure the violation because, once a legal, nonconforming billboard 

was changed, it became illegal, meaning it needed to conform to existing law—something it could 

not do—not the law that existed when the billboard was first erected. Id. ¶12. DOT attempted to 

invoke the Schoolway rulemaking exemption by arguing that it was “simply correcting for a 

previously erroneous understanding of the law.” Id. ¶16. The court disagreed, finding that the word 

“conformance” in the statute is ambiguous as to whether a legal, nonconforming billboard can cure 

violations. Id. ¶38. Accordingly, the court held that the statute in question was ambiguous and that 

the Schoolway rulemaking exemption did not apply. Id. ¶38. 

Unlike in both Schoolway and Lamar, where DOT entirely reversed prior practices based 

on new interpretations of applicable, ambiguous statutory provisions, DNR has not changed its 

interpretation of the “hazardous substance” definition for more than four decades but has instead 

applied the same interpretation to substances it now knows qualifies under that unambiguous 

statutory command. This does not create a situation where DNR arbitrarily changes what 

constitutes a hazardous substance, see contra Dkt. 74:5, or has “a blank check for regulatory 

authority”, id. 13 (quoting Legislature v. Palm, 2020 WI 42, ¶52, 391 Wis. 2d 497, 942 N.W.2d 

900). To the contrary, there was never a time when PFAS did not fall under the definition of 

“hazardous substance”. Upon learning the scope of the threat PFAS poses to public health and the 

environment, DNR realized its decades long erroneous application of the Spills Law and was duty 
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bound to conform its prior practice thereto. Schoolway, 72 Wis. 2d at 229. Accordingly, the 

Schoolway rulemaking exemption applies in this case. 

 

C. DNR’s “Emerging Contaminants” Letter is a Guidance Document. 

 

DNR’s August 17, 2020 letter reminding all RPs with open contamination sites under the 

Spills Law of the preexisting requirement that they evaluate the potential presence of all hazardous 

substances is nothing more than a guidance document and does not evince a new policy requiring 

rulemaking. See Kantor Aff. Exh. SJK-2. “Guidance document” is defined in the Wisconsin 

Administrative Procedure Act as “any formal or official document or communication issued by an 

agency, including a manual, handbook, directive, or information bulletin, that does any of the 

following:” 

1. Explains the agency’s implementation of a statute or rule or enforced or administered 

by the agency, including the current or proposed operating procedure of the agency. 

2. Provides guidance or advice with respect to how the agency is likely to apply a statute 

or rule enforced or administered by the agency, if that guidance or advice is likely to 

apply to a class of persons similarly affected. 

 

Wis. Stat. § 227.01(3m)(a). 

 

 No reasonable reading of DNR’s letter—or the policy it allegedly evinces—can lead to the 

conclusion that it amounts to an administrative rule, which requires establishing the five separate 

requirements discussed in Citizens for Sensible Zoning v. DNR, 90 Wis. 2d 804, 814, 280 N.W.2d 

702 (1979). See also Wis. Stat. § 227.01(13). DNR’s August 2020 letter is an agency directive 

explaining its implementation of the unambiguous requirements of the Spills Law and the likely 

application of those requirements to responsible parties regarding PFAS and other contaminants 

informally known as “emerging contaminants.” The letter does not have the force and effect of 

law, and does not itself implement, interpret, or specify the Spills Law in such a way as to govern 

DNR procedure. 
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Determining whether agency documents have the force and effect of law or are “simply 

advisory” requires examining the documents themselves. See, e.g., Cholvin v. DHFS, 2008 WI 

App 127, ¶29, 313 Wis. 2d 749, 758 N.W.2d 118. No such force and effect of law exists here 

because DNR is simply reminding the regulated community of their preexisting obligations that 

are the “natural and inevitable result of unambiguous statutory commands”, Lamar, 2019 WI 109 

¶26, as well as their existing obligations codified in the NR 700 Series of the Wisconsin 

Administrative Code, which implements the Spills Law. Kantor Aff. Exh. SJK-2, 1. “The purpose 

of this letter is to remind [responsible parties] to assess emerging contaminants, and their potential 

impacts as early in the cleanup process as possible, preferably during the site investigation phase.” 

Id. (emphasis added). DNR also cites statutory provisions other than the “hazardous substance” 

definition for support of its application of the Spills Law to “certain PFAS”, including Wis. Stat. 

§ 292.01(3) (defining “discharge”) and Wis. Stat. § 292.01(4) (defining “environmental 

pollution”). Id. (emphasis added). 

In the letter, DNR cites to Wis. Admin. Code NR §§ 716.07 and .09 for the proposition that 

RPs are required to evaluate the potential presence of certain PFAS during the site investigation 

phase. Id. NR 716.07, for example, provides that, “[p]rior to conducting the field component of a 

site investigation required under s. NR 716.05, responsible parties shall evaluate”, inter alia, the 

history of activities at the site that may be associated with a hazardous substance discharge and the 

“[h]istory of previous hazardous substance discharges or environmental pollution.” Wis. Admin. 

Code NR § 716.07(1), (3) (emphasis added). Since, as established supra pp. 15-17, PFAS 

unambiguously fall under the “hazardous substance” definition, and since DNR regulations clearly 

set forth the evaluation requirement, the force and effect of law stemming from the potential 

imposition of sanctions under the Spills Law is derived solely from these pre-existing authorities, 
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not from DNR’s “Emerging Contaminant” Letter. The letter also indicates DNR’s proposed 

operating procedure to remedy a failure to meet the evaluation requirement when it “receives new 

evidence about a closed site which indicate a PFAS discharge occurred at the site prior to case 

closure.” That proposed operating procedure is not to pursue sanctions, but is rather to potentially 

“evaluate the site under the Wis. Admin. Code § NR 727.13 criteria for reopening of closed cases.” 

Id. 

For these reasons, DNR’s “Emerging Contaminant” Letter is an agency directive 

explaining its pre-existing implementation of the Spills Law and the NR 700 Series, and how that 

is likely to apply to discharges of PFAS. Because that means the letter is a guidance document, 

this Court cannot require it to be promulgated as an administrative rule. See SEIU, Local 1 v. Vos, 

2020 WI 67, ¶105, 393 Wis. 2d 38, 946 N.W.2d 35 (holding that guidance documents are 

exclusively within the province of the executive branch). 

II. TO THE EXTENT WIS. STAT. § 227.10(2M) APPLIES, DNR HAS EXPLICIT 

AUTHORITY TO DETERMINE THAT PFAS ARE A “HAZARDOUS 

SUBSTANCE”. 

 

Wis. Stat. § 227.10(2m) prevents state agencies from “implement[ing] or enforc[ing] any 

standard, requirement, or threshold . . . unless that standard, requirement, or threshold is explicitly 

required or explicitly permitted by statute or by a rule.” The Spills Law imposes requirements 

directly onto RPs. Since the definition of “hazardous substance”, while broad, is unambiguous, 

DNR has not imposed a standard, requirement, or threshold on anyone simply by acknowledging 

that PFAS qualify as hazardous substances—the Legislature has—calling into question whether 

Wis. Stat. § 227.10(2m) is applicable in this case whatsoever.  

To the extent it does apply, the explicit authority requirement means that a statute or rule 

must explicitly authorize DNR to impose such standards, requirements, or thresholds, not that the 
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actual standards, requirements, or thresholds themselves must be codified into statute or rule. The 

Wisconsin Supreme Court recently held as much in Clean Wisconsin v. DNR, 2021 WI 71, ___ 

Wis. 2d ___, 961 N.W.2d 346. There, the Court rejected the argument that “for the DNR to impose 

a condition . . . without promulgating a rule, the condition must be listed verbatim in a statute or 

the administrative code.” Id. ¶22. Instead, “an agency may rely upon a grant of authority that is 

explicit but broad when undertaking agency action, and such an explicit but broad grant of 

authority complies with § 227.10(2m).” Id. ¶25. 

The definition of “hazardous substance” explicitly authorizes DNR to determine those 

substances that have hazardous characteristics while conspicuously omitting any requirement that 

such determinations be accomplished via an administrative rule. Wis. Stat. § 292.01(5). When RPs 

fail to comply with the statutory requirement to restore the environment to the extent practicable 

and to minimize the harmful impacts from a discharge, DNR is explicitly authorized to order RPs 

take preventative measures or other emergency actions, particularly to protect public health. Wis. 

Stat. § 292.11(4)(a), (7)(c). If a responsible party fails to comply with such an order, DNR is 

explicitly authorized to investigate and remediate contaminated sites itself and seek reimbursement 

from RPs. Wis. Stat. § 292.11(7)(a). DNR therefore has ample explicit authority in the statutory 

language of the Spills Law to ensure that RPs immediately report, investigate, and remediate 

discharges of any substance that might pose a threat to the environment or public health based on 

the quantity, concentration, or characteristics of those substances and the site-specific 

circumstances involved. Listing every substance that might pose such a threat based on the myriad 

of site-specific circumstances that could occur would be an impossible task and create an absurd 

result that the rules of statutory interpretation preclude. Kalal, 2004 WI 58, ¶46. 
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III. WMC’S FOURTH CLAIM THAT DNR MUST PROMULGATE A RULE LISTING 

ALL HAZARDOUS SUBSTANCES ENDANGERS PUBLIC HEALTH AND THE 

ENVIRONMENT, IS UNDERDEVELOPED, AND SHOULD BE DISREGARDED. 

 

WMC seeks a declaration from this Court that DNR must promulgate a rule listing every 

substance that meets the definition of “hazardous substance”. This argument is largely 

undeveloped and should be altogether disregarded. See, e.g., Lands’ End, Inc. v. City of Dodgeville, 

2016 WI 64, ¶85, 370 Wis. 2d 500, 881 N.W.2d 702 (Wisconsin courts “do not usually address 

undeveloped arguments.”) (citations omitted). WMC has not identified a single substance 

historically subject to the Spills Law that it asserts does not qualify under the unambiguous 

definition of “hazardous substance.” See Dkt. 74:23-25. As already established, the application of 

an unambiguous statute does not require rulemaking. Lamar, 2019 WI 109, ¶16. And again, 

Wisconsin courts typically interpret statutes according to how they are actually applied, not in the 

abstract. Id. ¶25.  

WMC’s claim rests entirely on the premise “[w]henever the legislature grants its 

lawmaking power to agencies there must be safeguards.” Dkt. 74:24. However, the Legislature has 

provided those safeguards by clearly defining “hazardous substance” to include any substance that 

might pose a potential threat to public health or safety based on its characteristics or the quantity 

or concentration at which it is discharged. Wis. Stat. § 292.01(5). All RPs or DNR have left to do 

is to determine whether a substance qualifies under that unambiguous statutory command. See 

Wis. Stat. § 292.01(5). The regulation of hazardous substances under the Spills Law is therefore 

entirely derived from statute. If anything, the broad, versatile, and inclusive definition of 

“hazardous substance” prevents DNR from promulgating an exclusive list of hazardous substances 

because that would necessarily limit the duties of RPs, contrary to the clear Legislative intent 

expressed in the text of the Spills Law. 
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If this Court is inclined to entertain this claim, it should bear in mind the very real 

consequences of granting WMC’s requested relief due to the length of the rulemaking process and 

the uncertainty of its success,. The permanent rulemaking process takes two to three years to 

complete given the numerous procedural steps required. See generally, Wis. Stat. ch. 227, subch. 

II; see also, e.g., Wis. Stat. § 227.135(5) (scope statements authorizing rulemaking are valid for 

30 months). Even the emergency rulemaking process requires multiple procedural steps that are 

also required in the permanent rulemaking process, including preparation and approval of a scope 

statement by the Wisconsin Department of Administration, the governor, and the Natural 

Resources Board; publication of that statement in the Administrative Register; public hearing and 

comment period if directed by either co-chairperson of the Joint Committee for Review of 

Administrative Rules (“JCRAR”); another round of gubernatorial approval for the final rule; and 

publication of the final rule in the Administrative Register. Wis. Stat. § 227.24(1)(e). Even then, 

JCRAR may suspend an emergency rule, which prevents that rule from being introduced as a 

permanent rule. Wis. Stat. § 227.26(2)(L). Emergency rules are also only valid for 150 days, with 

a possible extension up to 120 days. Wis. Stat. § 227.24(1)(c), (2)(a). 

The result is a significant regulatory gap with the potential to create issues like the Tyco 

example provided supra pp. 7-8. That DNR regulations establishing the method by which soil 

cleanup standards are determined incorporate groundwater, surface water, and air quality standards 

by reference does little to mitigate these consequences. Wis. Admin. Code NR § 720.05(3). If there 

are no “hazardous substances”, then the immediate notification and remediation requirements do 

not apply, and thus there is no meaningful way to determine whether those standards have been 

exceeded. There are also no such standards for PFAS. Further, a significant purpose of soil cleanup 

standards, other than preventing direct human contact, is to prevent contaminants from leaching 
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into groundwater and running into surface water, i.e., drinking water sources. Such prevention 

would not occur and no action could be taken until those vital natural resources are already 

contaminated, to the extent that contamination could even be determined. Despite WMC’s 

protestations to the contrary, see Dkt. 90:9, this would indeed create the dire situations the 

Legislature sought prevent when it enacted the Spills Law more than 40 years ago. If WMC wants 

to put the people of Wisconsin and its environment at such risk, the Legislature is the proper forum, 

not this Court. 

CONCLUSION 

 For these reasons, WMC’s motion for summary judgment should be denied, and DNR’s 

motion for summary judgment should be granted. 
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