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INTRODUCTION 

Resolving Defendants’ Motion to Stay Pending Appeal turns on whether Defendants have 

more than a mere possibility of success on appeal and whether the people of Wisconsin may suffer 

irreparable injury while that appeal is pending. This non-party brief answers both questions in the 

affirmative but focuses foremost on the very real harms that will occur in communities across the 

state if this Court’s decision is not placed on hold until an appellate court reviews the issues. People 

on tight budgets cannot afford to purchase the bottled water they need at retail prices and may be 

faced with the prospect of drinking their contaminated well water while knowing the adverse 

health impacts associated with additional PFAS exposure. Others, through no fault of their own 

and at what is likely to be a significant economic loss, may have to consider moving out of homes 

in which they have lived, invested their time and money, and raised families.  

A failure to stay the Court’s decision pending appeal also has the potential to delay 

identification of contaminated sites and stall cleanup projects, allowing highly mobile and 

persistent plumes of PFAS contamination to further migrate through groundwater. This may lead 

to an increase in concentrations of PFAS in private wells that are already contaminated and the 

contamination of wells that have not yet been impacted. These harms are likely to occur, cannot 

be undone, and weigh heavily in favor of granting a stay. The magnitude of harm also reduces the 

required demonstration of more than a mere possibility of success on appeal, the likelihood of 

which, in any event, is high considering the applicable de novo standard of review. There is no 

good reason to exacerbate the physical, mental, and economic harms suffered by those living in 

and around PFAS contamination sites in Wisconsin until this case reaches its conclusion. 

Accordingly, this Court should grant Defendants’ Motion to Stay Pending Appeal. 
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APPLICABLE LEGAL STANDARD 

Wisconsin circuit courts have the authority to stay their judgments pending appeal. See 

Wis. Stat. § 808.07(2) and Wis. Stat. § (Rule) 809.12. To decide a motion for stay pending appeal, 

courts generally must consider four factors, which include whether the movant: “(1) makes a strong 

showing that it is likely to succeed on the merits of the appeal; (2) shows that, unless a stay is 

granted, it will suffer irreparable injury; (3) shows that no substantial harm will come to other 

interested parties; and (4) shows that a stay will do no harm to the public interest.” State v. 

Gudenschwager, 191 Wis. 2d 432, 440, 529 N.W.2d 225 (1995). “These factors are not 

prerequisites but rather are interrelated considerations that must be balanced together.” Id. 

 ARGUMENT 

This Court should extend the temporary stay of its decision to grant Plaintiffs’ Motion for 

Summary Judgment for the purposes of appeal. As established below, a failure to stay the Court’s 

decision pending appeal threatens the people of Wisconsin with irreversible physical, mental, and 

economic injury, and Defendants have a high likelihood of success on appeal. Sections I and II of 

the Argument address the second and fourth factors related to irreparable injury and the public 

interest, respectively. Then, Section III focuses on the first, merits-based factor of the standard. 

I. THE PEOPLE OF WISCONSIN MAY SUFFER IRREVERSIBLE PHYSICAL, 

MENTAL, AND ECONOMIC INJURIES. 

Preserving the status quo pending appeal is necessary to prevent irreparable harm to the 

people of Wisconsin, whose interests Defendants represent in this matter based on this Court’s 

September 17, 2021, oral ruling and subsequent order on Amici’s June 14, 2021, Motion to 

Intervene. An injury alleged to support a motion for stay pending appeal “must be evaluated in 

terms of its substantiality, the likelihood of its occurrence, and the proof provided” in support. 
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Gudenschwager, 191 Wis. 2d at 441-42. In addition, “circuit courts must consider whether the 

harm can be undone if, on appeal, the circuit court’s decision is reversed. If the harm cannot be 

mitigated or remedied upon conclusion of the appeal, that fact must weigh in favor of the movant.” 

Waity v. LeMahieu, 2022 WI 6, ¶ 57, 400 Wis. 2d 356, 969 N.W.2d 263 (internal quotation marks 

omitted). Finally, the burden to show irreparable injury is “inversely proportional” to the movant’s 

likelihood of success on appeal. Gudenschwager, 191 Wis. 2d at 441. As such, “one of more factor 

excuses less of the other.” Id. 

Amici have already presented this Court with substantial information regarding the harms 

that may occur if the Plaintiffs ultimately prevail in this case, many of which will occur during the 

pendency of an appeal absent a stay of this Court’s decision on the merits. See Br. Supp. Mot. to 

Intervene, pp. 8-9 (June 14, 2021); Rep. Br. Supp. Mot. to Intervene, pp. 4-7 (July 28, 2021); Non-

Party Amici Curiae Br., pp. 7-8, 12 (Oct. 1, 2021) [hereafter, “Non-Party Br.”]. Among those 

previously identified harms was the adverse impact that could result from a disruption in 

Defendants’ authority to enforce the Spills Law for PFAS contamination. Before that, the very real 

physical, mental, and economic toll that the loss of access to free bottled water would exact on 

residents is discussed. 

A. Harms Stemming from a Disruption in Access to Free Bottled Water. 

When Amici filed their Motion to Intervene in this case in June 2021, Doug Oitzinger, an 

Alderman for Ward 3 in Marinette, Wisconsin, which contains part of the PFAS plume of 

contamination stemming from Tyco Fire Products’ testing operations, filed a supporting affidavit 

predicting, inter alia, that this case could result in the loss of access to free bottled water to 

impacted households in his community. Oitzinger Aff. ¶¶ 2, 4, 11-12. The Spills Laws provides 
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DNR with the ability to provide replacement drinking when private wells are contaminated with a 

“hazardous substance.” See Wis. Stat. § 292.31(3)(b)7; Wis. Admin. Code NR § 738.11(2). 

Defendants have also identified a potential inability to continue providing access to free 

bottled water to approximately 1,300 households impacted by PFAS contamination. Dkt. 122:8-9. 

Defendants explain that “[s]ome families likely will not be able to cover the costs DNR has been 

paying” and that “[f]or those families, drinking contaminated well water may be the only 

remaining option until DNR’s authority under the law is restored on appeal.” Id. at 9. While this 

explanation is accurate, it understates the potential fallout from even a disruption in access to that 

free bottled water. Those 1,300 households do not include people who are receiving bottled water 

directly from responsible parties, like some people on French Island who receive water from the 

City of La Crosse. See, e.g., Kennedy Aff. ¶¶ 6-7. Below, we tell the stories of four households 

living within the PFAS contamination plume on French Island who would struggle if they lose 

access to free bottled water. 

i. Tracey Kennedy. 

Take, for example, Tracey Kennedy, a retired widow living on French Island who has had 

PFAS detected in her private well at concentrations 45 times above the health-based groundwater 

enforcement standards recommended by the Wisconsin Department of Health Services (“DHS”). 

Id. ¶¶ 3, 8. Mrs. Kennedy is living on a fixed income derived from social security payments and 

does not have the disposable income to purchase replacement water on her own. Id. ¶ 8. Recent 

unavoidable medical expenses and the general increased cost of basic necessities like electricity 

and groceries have made it even more difficult for her. Id. If Mrs. Kennedy lost access to the 

regular free bottled water delivery she currently receives, she may be forced to make an extremely 

hard choice. She may have to consider attempting to sell her home where she lived with her late 
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husband for approximately 40 years, which would impose a significant hardship on her. Id. ¶¶ 2, 

9. Not only does her home have high sentimental value to her, but the presence of PFAS in her 

private well may make it difficult to sell her home even if she wanted to. Id. ¶¶ 2, 9. At best, Mrs. 

Kennedy’s home has been significantly devalued and she would likely not be able to recoup her 

full investment. Id. ¶¶ 2, 9. In the event Mrs. Kennedy is unable to relocate and has to stay in her 

home, she may have to resort to drinking, cooking with, and brushing her teeth with her 

contaminated well water and risk the adverse health impacts associated with additional exposure 

to high concentrations of PFAS. Id. ¶ 10. Mrs. Kennedy is also concerned about the impact losing 

access to free bottled water may have on her relationship with her thirteen-year-old grandson, who 

currently spends the night at her house on a weekly basis. Id. ¶¶ 6, 10. 

ii. The Bourkes. 

Alicia Bourke, her husband, and infant son, who live within the contaminated plume on 

French Island, would also find it difficult to relocate given the likely devaluation of their home. 

Bourke Aff. ¶ 10. Mrs. Bourke and her family would also suffer injury because relocating from 

French Island would likely disrupt the personal relationships her and her husband have developed 

with their neighbors and the greater French Island community since they moved there in 2016. Id. 

¶ 5. The task of moving itself, of course, also takes time and comes at a considerable expense. Id. 

Like Mrs. Kennedy, if Mrs. Bourke and her family are unable to relocate, they may have to resort 

to using their well water for drinking, cooking, and brushing their teeth. Id. ¶¶ 6, 12. Mrs. Bourke’s 

infant son may have already been exposed to PFAS for approximately six months while Mrs. 

Bourke was pregnant before she learned that her well was contaminated. Id. ¶ 4. The Bourkes’ 

household income has not been keeping up with rising costs of necessities like formula to feed 

their son and gasoline to fuel their cars to get back and forth to work due to inflation and other 
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economic factors like product shortages. Id. ¶ 9. Despite both Mrs. Bourke and her husband 

working full-time jobs, they do not have the disposable income to replace the bottled water they 

currently receive from Defendants without foregoing other basic necessities. Id.  

iii. Timothy Hartley and Family. 

Timothy Hartley has lived in the same house on French Island for 41 years. Hartley Aff. ¶ 

2. PFAS have been detected in his private well at concentrations nearly two times above DHS 

recommended standards. Id. ¶ 4. Mr. Hartley lives with his two daughters, three grandchildren, a 

son-in-law, and three cats. Id. ¶ 2. Mr. Hartley estimates that his family consumes approximately 

30 to 34 five-gallon bottles of water every four weeks. Id. ¶ 6. Without the regular deliveries of 

free bottled water, his family may have to resort to drinking and otherwise using his contaminated 

well water. Id. ¶ 12. Mr. Hartley is disabled, retired, and living on a fixed income predominantly 

derived from social security payments. Id. ¶ 9. Unavoidable medical expenses related to his 

disability and the general increase cost of basic necessities like gasoline and groceries due to 

inflation make it even more difficult for him to make ends meet. Id. To add insult to injury, Mr. 

Hartley’s property taxes went up despite the likely devaluation of his property due to the PFAS 

contamination. Id. Although Mr. Hartley’s daughter who is married with three children has a full-

time job and already helps with household expenses, her husband is on social security. Id. ¶ 10. 

Mr. Hartley’s other daughter has recently come to live with him due to unemployment issues 

related to the COVID-19 pandemic. Id. Selling his home and relocating is not an option for Mr. 

Hartley. Id. ¶ 11. Given the likely devaluation of his property, Mr. Hartley is unlikely to recoup 

his investment and have the ability to secure comparable housing for his family elsewhere. Id.  
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iv. The Craigs. 

Kelsey Craig and her husband also live on French Island with their four-year-old son, one-

year-old daughter, and their dog. Craig Aff. ¶ 2. Mrs. Craig purchased the home, which had 

previously been owned by her grandparents since her mother was a small child, in 2015 after her 

grandparents passed away. Id. ¶ 3. When Mrs. Craig, while pregnant with her daughter, learned 

that her private well is contaminated with PFAS in October 2020, she began to obtain and use 

water from her parents’ residence on French Island, only to later discover that their private well is 

also within the geographic scope of the PFAS contamination plume impacting French Island 

residents. Id. ¶¶ 4-5. Like Mr. Hartley and his family, the Craigs cannot afford to relocate as the 

presence of PFAS in their well has likely devalued their home and reduced if not eliminated their 

ability to recoup their investment and secure comparable housing for their family elsewhere. Id. ¶ 

11. As a result, the Craigs would likely have to stay at their current residence and drink and 

otherwise use their contaminated well water if free bottled water is no longer delivered to their 

home. Id. ¶ 12. 

B. Mental Harms. 

In addition to these harms, this Court should consider the emotional and psychological toll 

exacted on people faced with the prospect of their loved ones having to consume water 

contaminated with a highly toxic substance. Each of the four French Island residents described 

above have indicated that the prospect of losing access to free bottled water has already caused 

significant stress and anxiety. Kennedy Aff. ¶ 11; Bourke Aff. ¶ 13; Hartley Aff. ¶ 13; Craig Aff. 

¶ 13. For Mrs. Bourke and Mrs. Craig, who have small children living at home and are well aware 

that they are more vulnerable to PFAS exposure, the mental anguish may be even more acute. See 

Bourke Aff. ¶ 13; Craig Aff. ¶ 14. 
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C. Harms from Disruptions in Enforcement of the Spills Law for PFAS. 

Mr. Oitzinger also predicted nearly a year ago that Plaintiffs’ requested relief in this case 

could disrupt the identification of parties responsible for PFAS contamination, which stems from 

the notification requirement in the Spills Law. See Oitzinger Aff. ¶ 13-14. Although the work to 

identify responsible parties and keep the public informed will resume when an appellate court 

overturns this Court’s decision on the merits, any delay in responsible parties notifying the 

Wisconsin Department of Natural Resources (“DNR”) of PFAS discharges as required under the 

Spills Law poses a significant public health threat. 

No better example of the negative consequences of such a delay for both the general public 

and responsible parties exists than the plume of PFAS contamination in the Marinette and Peshtigo 

area attributed to Tyco Fire Products (hereafter, “Tyco”). See Lee Bergquist, Johnson Controls 

unit Tyco knew since 2013 it was polluting wells. It took 4 years to notify neighbors, MILWAUKEE 

JOURNAL SENTINEL (Feb. 4, 2019).1 Tyco first discovered PFAS contamination on its property in 

2013 but failed to immediately notify DNR. Id. In 2016, Tyco conducted further sampling and 

confirmed the presence of PFAS on its property. Id. Tyco later discovered that the PFAS 

contamination had migrated offsite. Id. Tyco did not formally notify DNR of the contamination 

until 2016. In fall 2017, under the oversight of DNR, Tyco began sampling private drinking water 

wells near its facility. Wis. Dep’t of Nat. Res., PFAS Contamination in the Marinette and Peshtigo 

Area.2 Of the 168 wells tested, 58 had detects, with 29 detections exceeding DHS recommended 

standards and 16 detections exceeding the U.S. Environmental Protection Agency’s health 

advisory level. Id. DNR later tested and found an additional 32 wells exceeding DHS’s 

 
1 Available at https://www.jsonline.com/story/news/local/wisconsin/2019/02/04/tyco-waited-4-years-disclose-

toxins-wisconsin-drinking-wells/2727670002/ (accessed Sept. 30, 2021). 
2 Available at https://dnr.wisconsin.gov/topic/PFAS/Marinette.html (accessed Sept. 30, 2021). 

https://www.jsonline.com/story/news/local/wisconsin/2019/02/04/tyco-waited-4-years-disclose-toxins-wisconsin-drinking-wells/2727670002/
https://www.jsonline.com/story/news/local/wisconsin/2019/02/04/tyco-waited-4-years-disclose-toxins-wisconsin-drinking-wells/2727670002/
https://dnr.wisconsin.gov/topic/PFAS/Marinette.html
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recommended standards. Wis. Dep’t. of Nat. Res., DNR Potable Well Sampling Program: PFAS 

Contamination in the Marinette and Peshtigo Area (July 12, 2021).3  

Tyco’s failure to notify DNR of the contamination originally discovered in 2013 prevented 

DNR from informing Tyco of its responsibility to conduct a site investigation and determine “the 

nature, degree and extent, both areal and vertical, of the hazardous substances . . . in all affected 

media” under Wis. Admin. Code NR § 716.11(3)(a). Had Tyco completed such an investigation, 

it would have been able to discover whether PFAS had migrated off-site years earlier than it did, 

would have been able to take action to prevent further migration, and would have been able to 

inform the impacted public. As it stands, Tyco kept up with business as usual, failed to notify 

DNR, and thereby increased its costs for investigation and remediation while depriving the 

surrounding community of the opportunity to interrupt their exposure to highly toxic chemicals.  

That is largely the scenario that will play out for new or yet undiscovered PFAS discharges 

if the Court’s decision on the merits is not stayed. There is real possibility that additional PFAS 

contamination sites will be discovered by would-be responsible parties while this case is on appeal, 

that they could decline to report that discovery because of this Court’s decision, and that, given 

PFAS high mobility and persistence in the environment, such a failure to report could exacerbate 

harms to both the public and those would-be responsible parties. Since this case has been before 

the Court, major plumes of PFAS contamination have been discovered and reported. For example, 

earlier this year, it became public that every municipal well in the City of Wausau has elevated 

levels of PFAS. Rob Mentzer, Wausau finds all city wells contain elevated PFAS levels, will study 

reduction methods, WISCONSIN PUBLIC RADIO (Feb. 9, 2022).4 Absent a stay, ongoing remedial 

 
3 Available at https://dnr.wisconsin.gov/topic/PFAS/PotableWells.html (accessed Sept. 30, 2021). 
4 Available at https://www.wpr.org/wausau-finds-all-city-wells-contain-elevated-pfas-levels-will-study-reduction-

methods (accessed May 23, 2022). 

https://dnr.wisconsin.gov/topic/PFAS/PotableWells.html
https://www.wpr.org/wausau-finds-all-city-wells-contain-elevated-pfas-levels-will-study-reduction-methods
https://www.wpr.org/wausau-finds-all-city-wells-contain-elevated-pfas-levels-will-study-reduction-methods
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efforts at any number of the 73 open remediation sites with PFAS contamination across Wisconsin 

may also be delayed, which may also result in the unnecessary expansion of plumes and exposure 

of people.5   

D. These Harms Cannot Be Undone or Mitigated. 

Exposure to PFAS is not something that can be readily undone or mitigated once it has 

occurred. Dr. Beth Neary, a licensed medical professional who practiced general pediatrics in 

Wisconsin for 15 years and has significant experience with PFAS, filed a sworn affidavit with 

supporting exhibits in this case asserting that humans have an inability to metabolize most PFAS, 

and as such even intermittent exposures to extremely low concentrations can lead them to build up 

in the body over time. Second Neary Aff. ¶ 8. Dr. Neary pointed out that PFAS have half-lives 

ranging from several years to several decades, and further that there is no definitive medical 

procedure to remove PFAS from the body. Id. ¶ 9. And, as detailed for the Court in past filings, 

exposure to PFAS has been linked to diseases such as testicular cancer, kidney cancer, thyroid 

disease, high cholesterol, ulcerative colitis, and preeclampsia during pregnancy. See, e.g., Non-

Party Br., p. 5-6. 

Selling a home, much less a home that has been in your family for decades and holds high 

sentimental value, is also something that cannot be easily undone and impacted residents who take 

that option are unlikely to recoup their investment. Instead, they are much more likely to absorb a 

significant financial loss and may not be able to secure comparable housing for their families 

elsewhere. Wisconsin’s Mandatory Disclosure Law ensures that conveyers of real estate must 

disclose any defect on their property that could impact its value or jeopardize the health or safety 

 
5 The Bureau of Remediation and Redevelopment Tracking System database is available at 

https://dnr.wi.gov/botw/SetUpBasicSearchForm.do (accessed May 5, 2022). To find sites with PFAS contamination, 

select “PFAS” under the dropdown menu for “Substance” and click the search button. 

https://dnr.wi.gov/botw/SetUpBasicSearchForm.do
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of future occupants. See generally Wis. Stat. ch. 709. Combined with this Court’s decision on the 

merits in this case, Wisconsinites are faced with a situation where those who know they are 

responsible for PFAS contamination do not have to comply with the Spills Law’s requirement to 

immediately notify Defendants and thus the public, Wis. Stat. § 292.11(2)(a), but the public has to 

disclose PFAS contamination on their property caused by those same responsible parties. 

Plaintiffs may point to the emergency rulemaking process as a way to reduce the risk of 

these harms, but even that process could come with some delay. See Wis. Stat. § 227.24. The 

permanent rulemaking process certainly could not be completed in time to reduce the risk of these 

harms. See generally Wis. Stat. ch. 227, subch. II. Although the emergency rulemaking process 

can be completed in as little as two weeks, it can also take months to complete, particularly if the 

Joint Committee for Review of Administrative Rules orders a preliminary public hearing on the 

scope statement for an emergency rule. See Wis. Stat. § 227.24(1)(e)1d. Further, policymakers 

have the ability to either stop an emergency rule before it is promulgated or suspend it afterwards, 

the latter of which, while in effect, would also prevent the promulgation of a corresponding 

permanent rulemaking. Id. (incorporating Wis. Stat. § 227.135(2) by reference); Wis. Stat. § 

227.26(2). This would also result in a situation where Defendants are having to invest significant 

time and resources to do the very thing Plaintiffs argue they must do in order to regulate PFAS 

under the Spills Law before this case has reached its ultimate conclusion. 

 The extremely personal nature of being exposed to a toxic substance, the serious associated 

physical and mental health risks and the corresponding economic harms, in conjunction with the 

sheer amount of people who stand to be adversely impacted, make for a strong showing of 

irreparable harm. Defendants’ Motion to Stay Pending Appeal should be granted.  
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II. THE PUBLIC INTEREST WILL NOT BE HARMED BUT RATHER BENEFIT 

FROM THE PRESERVATION OF THE STATUS QUO. 

As shown above, the physical, mental, and economic injuries that would accrue to the 

people of Wisconsin absent a stay pending appeal demonstrate that the public interest will be best 

served by granting Defendants’ motion. In certain instances, where the movant is the state or an 

instrumentality thereof charged with the protection of the public, injuries to the movant can be 

fairly characterized as harms to the public interest. See, e.g., Gudenschwager, 191 Wis. 2d at 442-

43. This case is such an instance and therefore the injuries to Defendants, which are 

instrumentalities of the state and represent the public in this matter, constitute harms to the public 

interest. Accordingly, the harms articulated in Section I, supra, are incorporated by reference as if 

fully stated herein, and weigh in favor of granting Defendants’ Motion to Stay Pending Appeal. 

III. DEFENDANTS HAVE A HIGH LIKELIHOOD OF SUCCESS ON APPEAL. 

 

Movants seeking a stay pending appeal do not need to establish a “high probability of 

success.” Gudenschwager, 191 Wis. 2d at 441. Rather, movants must show “more than the mere 

‘possibility’ of success on the merits.” Id. This burden “is inversely proportional to the amount of 

irreparable injury plaintiff will suffer absent the stay.” Id. “Thus, the greater the potential injury, 

the less a movant must prove in terms of success on appeal.” Waity, 2022 WI 6, ¶ 54. As established 

above, Wisconsinites from across the state stand to suffer substantial irreparable injury if this Court 

does not stay its decision pending appeal, and while that does not eliminate the need to show more 

than a mere possibility of success on appeal, it certainly makes that showing less burdensome. 

That said, even without considering the substantial irreparable injury that could occur absent a 

stay, Defendants still have a high likelihood of success on appeal. 

When determining a movant’s likelihood of success on the merits, a circuit court “cannot 

simply input its own judgment on the merits of the case and conclude that a stay is not warranted” 
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because “[t]he relevant inquiry is whether the movant made a strong showing of success on 

appeal.” Id. ¶ 52 (citing Gudenschwager, 191 Wis. 2d at 440) (emphasis in original). 

Of course, whenever a party is seeking a stay, there has already been a 

determination at the trial level adverse to the moving party. If the circuit court were 

asked to merely repeat and reapply legal conclusions already made, the first factor 

would rarely if ever side in favor of the movant . . . [V]ery few stays pending appeal 

would ever be entered because almost no circuit court judge would admit on the 

record that he [or] she could have reached a wrong interpretation of the law. 

 

Waity, 2022 WI 6, ¶ 52 (internal quotation marks omitted). 

 

In Waity, the court found that the circuit court inappropriately “relied on its own 

interpretation of statutes . . . to conclude that an appeal would be meritless” and held that the circuit 

court “should have considered how other reasonable jurists on appeal may have interpreted the 

relevant law and whether they may have come to a different conclusion.” Id. ¶ 53. How appellate 

courts may interpret the applicable law and whether they may reach a different conclusion must 

be evaluated “through the applicable standard of review with the possibility that appellate courts 

may reasonably disagree with its legal analysis.” Id. Since the applicable standard of review was 

de novo and reasonable judges could disagree, the court found that “the circuit court erroneously 

exercised its discretion by refusing to stay its injunction pending appeal.” Id. ¶¶ 53, 61. 

Due to “the de novo standard of review for legal issues, if there is not clear and binding 

precedent on point, and if the circuit court concludes the issue is close one or a complex one, the 

likelihood of success on appeal will generally be greater.” Scullion v. Wis. Power & Light Co., 

2000 WI App 120, ¶ 19, 237 Wis. 2d 498, 614 N.W.2d 564. Accordingly, “it should not be 

uncommon, particularly when faced with a difficult legal question of first impression, to rule 

against a party but nonetheless stay the ruling.” Waity, 2022 WI 6, ¶ 68 (Hagedorn, J., concurring) 

Turning to the case at hand, the Court cannot solely rely on its merits decision in Plaintiffs’ 

favor to deny Defendants’ Motion for Stay Pending Appeal and instead must assess Defendants’ 
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likelihood of success on appeal. That requires determining the applicable standard of review. 

Waity, 2022 WI 6, ¶ 18. The merits of this case came before the Court on cross motions for 

summary judgment, which is “generally the equivalent of a stipulation of facts permitting the trial 

court to determine the case on the legal issues presented.” See, e.g., BMO Harris Bank, N.A. v. 

European Motor Works, 2016 WI App 91, ¶ 15, 372 Wis. 2d 656, 889 N.W.2d 165 (citing Millen 

v. Thomas, 201 Wis. 2d 675, 682-83, 550 N.W.2d 134 (Ct. App. 1996)). The Court’s April 12, 

2022, oral ruling and subsequent order were therefore legal interpretations for which the applicable 

standard of review is de novo. See, e.g., Waity, 2022 WI 6, ¶ 18. Unlike in Waity, where the circuit 

court was overruled for an erroneous exercise of discretion when relied on its own legal 

interpretation to “conclude that an appeal would be meritless,” this Court must consider the 

possibility that an appeals court applying the de novo standard of review might disagree with its 

legal interpretation. Id. ¶ 53. 

Although we will not rehash the arguments on the merits here, both Defendants and Amici 

provided ample support for the position that rulemaking is not required for Defendants to regulate 

PFAS under the Spills Law—something that has never been required to regulate other hazardous 

substances since the Spills Law was enacted in 1978. This Court may have reached a different 

conclusion, but it cannot discount the more than a mere possibility that an appeals court would be 

convinced otherwise, especially when that court will consider the relevant questions of law anew. 

Furthermore, as articulated in Scullion and in the Waity concurrence, this Court must take 

into account that the specific claims at issue in this case present complex legal questions of first 

impression. See Scullion, 2000 WI App 120, ¶ 19; Waity, 2022 WI 6, ¶ 68 (Hagedorn, J., 

concurring). No Wisconsin court has ever held that a rulemaking is required to regulate any 

substance under the Spills Law, much less PFAS. In fact, the two seminal Spills Law cases decided 
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by the Wisconsin Supreme Court and discussed at length in briefing, while not directly on point, 

interpret the Spills Law broadly and generally support Defendants’ position in this case. See State 

v. Mauthe, 123 Wis. 2d 288, 366 N.W.2d 871 (1985); State v. Chrysler Outboard Corp., 219 Wis. 

2d 130, 580 N.W.2d 203 (1998). This case also involves highly complex issues of administrative 

and environmental law, which weigh in favor of a stay. 

Viewed through the applicable de novo standard of review and considering that reasonable 

jurists may disagree as to this Court’s interpretation of a complex legal question of first impression, 

Defendants have a high likelihood of success on appeal that far surpasses the minimum 

demonstration required when substantial, irreversible harms are involved. 

CONCLUSION 

 For these reasons, Defendants’ Motion for Stay Pending Appeal should be granted. 
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