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Introduction
Wisconsin law requires the Department of Natural Resources (DNR) to obtain public input into
many of the important decisions that it makes. Whether the DNR is considering a new
administrative rule that will apply statewide or issuing a specific permit to a single
manufacturing facility, state law requires that the public be given the opportunity to comment on
the proposed action. Public comments on proposed DNR actions can be provided in writing
directly to the DNR. Public comments can also be provided at public administrative hearings.
This handbook discusses the DNR’s administrative hearings and provides general information
about the different types of hearings, how you can request a hearing, and what you should expect
if you decide to participate in a hearing.
For the most part, the rules that govern the DNR hearings establish a fairly informal process and
most administrative hearings resemble a town hall or other public meeting. Typically, anyone
who attends such a hearing is invited to voice his or her opinion, present facts or legal
arguments, and critique or support the action that the DNR is considering.
The informality of the process should not disguise the importance of such hearings. The DNR
makes important decisions that affect the quality of the water you drink and the air you breathe
and have significant social and economic impacts. Public hearings are one critical component of
the DNR’s decision making process and, once the hearings have been held and the DNR has
made its decision, it is very rare for a court to substitute its judgment for that of the DNR and
undo what the DNR has done. Typically, courts will defer to the DNR’s expertise and to the
detailed administrative decision making process that the DNR goes through to make most
decisions.
This handbook is intended to facilitate your participation in the DNR’s decision making process.
Nevertheless, depending upon the nature of the proposed DNR action and the potential impacts it
may have on your interests, it may be advisable to obtain professional legal assistance.
Are all hearings the same? There are four different types of public hearings, each with its own
rules and procedures: rule making,1 informational,2 contested case,3 and six citizen complaints.4
Additionally, a mining permit application5 and decisions made under Wisconsin’s Environmental
Policy Act (WEPA) follow unique procedures that are outlined in this guide.
Rule Making Hearings. Rules are laws that are written and enforced by an administrative
agency. A rule has the same effect as a statute; the difference is that a state agency creates a rule
and the state legislature creates a statute. Administrative rules are published in the Wisconsin
Administrative Code.
(Wisconsin’s Administrative Code can be found online at
https://docs.legis.wisconsin.gov/code/prefaces/toc). Statutes are published in the Wisconsin
Statutes.
(Wisconsin’s
statutes
can
be
found
online
at
https://docs.legis.wisconsin.gov/statutes/prefaces/toc). An administrative agency (such as the
DNR) uses rules to implement, interpret or clarify a statute passed by the legislature. Rules are
also used to set forth procedures the agency will follow.6 For example, Chapter 160 of the
Wisconsin Statutes, created by the legislature, requires the DNR to establish groundwater quality
standards. Natural Resources (NR) Chapter 140 of Wisconsin’s Administrative Code, created by
the DNR, establishes numerical groundwater quality standards, as required by Chapter 160.
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Subject to a few specific exceptions, before the DNR can make a rule, it must hold a public
hearing.7 The public hearing gives you (or your representative), the opportunity to present facts,
opinions or arguments about the DNR’s proposed rule.8 You can provide public comments at the
hearing by either submitting them in writing or speaking. Written comments can also be
submitted directly to the DNR during the public comment period that is established for each new
rule.
Informational Hearings. If the DNR proposes to issue a permit, you may individually, or as
part of a group of people, request a public hearing on the application for the permit. The hearing
is your opportunity to learn more about the proposed permit and to make a statement about the
proposed permit. The DNR must consider your statement when determining whether to issue or
deny the permit.9
Contested Case Hearings. Many administrative hearings are informal. Anyone attending the
hearing is invited to stand and make a statement or even a presentation. A contested case hearing
is more formal.10 A contested case hearing is similar to a court trial. A hearing examiner runs
the hearing, much like a judge runs a trial. Often, lawyers represent the parties (people involved
in the dispute).
At a contested case hearing, people who want to make statements do so as "witnesses." They
give testimony under oath. The testimony can include exhibits. Witnesses can be crossexamined by the parties and/or the hearing examiner. The parties may also make legal
arguments. The hearing examiner makes final factual determinations (a decision about which
version of the facts is correct) and may decide certain legal issues.11
Six Citizen Complaint Hearings. If six or more citizens believe that they will be able to show
"beyond a reasonable doubt" that some project or activity is causing, or may potentially cause,
environmental pollution, they can file a complaint and the DNR is required to hold a hearing.
Potential environmental pollution is pollution that causes or will cause environmental harm that
would need to be cleaned up. 12
Mining Permit Application Hearings. In addition to a DNR-issued mining permit, mines
require air, water and often many other permits. These permits are the subject of a "master
hearing" that considers all of the permits during one public hearing. 13 The master hearing
provides an opportunity for public comments and testimony on any issue related to the mining
and related permits. The hearing is conducted in the same court-like setting as a contested case
hearing.14

Rule making Hearings
Notice. Generally, the DNR must hold a public hearing before it can adopt or modify a rule. 15
The DNR is not required to hold a hearing on a rule change that is required by a statute or
judicial decision, a policy statement that the Joint Committee for Review of Administrative
Rules, or the proposed rule is announced with a notice that there will be no public hearing unless
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there is a petition for one.16 Notice of the rule making hearing must be provided to interested
parties and, more generally, to the legislature and the public.17 The DNR or a judge may change
the time or place of the hearing only if someone can show “good cause” for a change. If the
request for a change is made after the notice has been published, the person requesting the
change must pay for the notice to be republished. 18
Who can attend and comment? Anyone can attend a rule making hearing. At the hearing, you
have the opportunity to submit written comments presenting facts, opinions or arguments about
the rule. If there is an opportunity, you may also testify.19
Who conducts the hearing? The DNR will appoint someone, most likely a DNR employee, to
conduct the hearing.
What is the agenda for the hearing? Most often, there will be a stack of appearance sheets
available in the hearing room. These sheets allow interested parties to sign in, register their
support or opposition to the proposed rule (this is often accomplished by checking a box on the
form) and indicate whether the person wants to give written or spoken testimony.
The person conducting the hearing will start the hearing by explaining the purpose of the
hearing, describing how testimony about the proposed rule will be received, and presenting a
summary of the factual information on which the proposed rule is based.20
If spoken testimony is allowed, and it typically is, the hearing examiner will call the names of
those who have indicated on their appearance sheets that they want to testify. 21 The person
conducting the hearing may administer an oath or affirmation to anyone testifying regarding the
proposed rule. The person conducting the hearing also has the authority to question or permit
questioning of those making statements. If many people want to comment, the person
conducting the hearing may continue the hearing at a future date, time and place. 22
What happens to the comments? By the time a rule reaches the public hearing stage, the DNR
has already invested a great deal of time and energy in developing the rule. The agency will
likely have already identified many of the pros and cons associated with the new rule. Therefore,
the most effective testimony will often be comments that include new facts on the costs,
socioeconomic or environmental implications of the proposed rule that may not have been
thoroughly considered by the DNR. Evidence of substantial public support or opposition to a
proposed rule may also be effective.
The written testimony and a recording of the oral testimony from the hearing is provided to the
DNR. The DNR must consider the information and opinions presented at the hearing as a part of
the process of finalizing the new rule.
Legislative Review. The State legislature may decide to hold legislative hearings regarding
proposed rules. If the rule is controversial, legislative hearings are more likely to be held. If the
legislature decides to hold hearings, the public is generally invited to attend and participate.
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Can you challenge a final rule? Once a rule becomes final, it can be challenged in court. 23 The
rules that govern proper timing, service and content of a petition for judicial review of a DNR
rule are rigid, complicated, and may be confusing, and if the rules are not precisely followed,
your right to judicial review may be denied. Thus, it is critical that you obtain professional legal
assistance if you intend to seek judicial review of a DNR rule.
Informational Hearings
The DNR holds informational hearings on water, air and waste permit applications or
modifications. Informational hearings are intended to provide the public with information about
a proposed DNR action and to provide an opportunity for the public, in an informal setting, to
ask questions, provide additional information to the DNR, and comment on, criticize or support a
proposed action. Certain aspects of an informational hearing will vary depending upon the type
of permit being considered. However, the general format for an informational hearing is
common to all types of informational hearings.
When is an informational hearing held? The DNR holds informational hearings on prospective
permits or applications whenever it deems appropriate or whenever an interested party requests a
hearing.
How can you request an informational hearing? Generally, to request a hearing you must mail a
hearing request or petition to the DNR. The request must be in writing, must be dated, must
indicate why you are interested in the proposed permit, must identify the issues that you want to
be considered at the hearing, and must include the identification number of the proposed permit
or application.24
Where is the hearing held? Whenever possible, the DNR holds the hearing in the area affected
by the proposed permit.25
Can the time or place of a public hearing be changed?
The DNR or a judge may change the time or place of the hearing only if someone can show
“good cause” for a change. If the request for a change is made after the notice has been
published, the person requesting the change must pay for the notice to be republished. 26
Who conducts the informational hearing? The Secretary of the DNR or someone designated by
the Secretary will conduct the hearing.27 The Secretary will usually designate a person from the
DNR’s legal staff to conduct the hearing.28 The person conducting the hearing is called the
“hearing examiner” or the “presiding officer.” 29
Who can attend and how are comments received? Anyone may participate in an informational
hearing30 by making a statement, offering evidence or asking questions about the proposed
permit.31 If you make a statement, you cannot be cross-examined; although anyone at the
hearing can ask you informational or clarifying questions through the hearing examiner.32
The hearing examiner may impose a time limit on an individual’s statement in order to ensure
that everyone present has the opportunity to make a statement and to prevent repetitious
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comments.33 The hearing examiner may also limit the number of representatives that may speak
on behalf of any organized group.34 The hearing examiner may schedule certain times for
testimony if he or she decides it’s necessary to ensure maximum public participation.35
The DNR does not require that you testify at the hearing; written statements are also
acceptable.36 Generally, you can submit a written statement for up to one week after an
informational hearing. The DNR encourages you to submit multiple copies of written
comments, but only requires you to submit one legible copy of your written comments to the
hearing examiner.37 The notice of the proposed permit will specify to whom you should send
your written comments. Be certain to send them to that person. This is typically the same
person who drafted the permit.
What is the agenda for the hearing? The hearing examiner opens the hearing and makes a
statement about the scope and purpose of the hearing and states what procedures will be used
during the hearing.38 The hearing examiner has the discretion to use any procedures necessary to
insure that the hearing is conducted in an orderly and expeditious manner. However, this
discretion is limited by the requirement that the hearing is intended to promote broad public
participation. 39
After establishing the procedure for the hearing, the hearing examiner will explain how the DNR
will give notice of its final decision to grant or deny the proposed permit. The hearing examiner
will explain how you can request a more formal review of the DNR's final decision in a
contested case hearing 40
After establishing procedures, the hearing examiner will enter appearances on the record for
those who have indicated that they want to participate in the hearing. 41 Appearance slips are
generally passed out or are available in the hearing room. You indicate on the appearance slip
whether you intend to present a spoken or a written statement at the hearing. 42 The slip will also
often provide a box for you to check indicating your support or opposition to the proposed
permit. You will have the opportunity to testify and/or submit your written comments.43
The hearing examiner will call the names of those who have entered appearances and give each
an opportunity to enter their comments into the record. 44
Passionate advocacy of your position is encouraged, but keep in mind that factual support for
your position is generally the most persuasive.
The hearing examiner has the power to exclude anyone from the hearing for “contemptuous
conduct.”45
The hearing examiner may make a written report of the public’s participation at the hearing.46
Other times, a recording of the hearing will be made and may be transcribed. If you would like a
copy of the report or a recording of the hearing, you may request a copy from DNR. If you want
a written transcript of the tape, you will have to pay to have the recording transcribed. 47
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What happens after the hearing? After an informational hearing, the DNR may issue a
document called the “Response to Public Comment,” in which the DNR addresses any
significant changes that the DNR proposes to make to the terms and conditions of the final
permit, as compared to the terms and conditions contained in the draft permit.48
The DNR makes its final determination on whether to issue or deny the permit based on
consideration of statements by the public, legal standards, the permit application, statements by
government agencies and any other information it finds important.49 The DNR mails notice of
the final determination to everyone who filled out appearance slips at the public informational
hearing or submitted written statements.50
Although it is unusual for the DNR to deny a permit on the basis of information gathered from
the public at an informational hearing, it may impose stricter standards on the permit applicant
because of information it learned at the hearing.51 This underscores the point that the most
effective comments are generally fact-based comments about the impacts of the specific permit
that the DNR is considering. Sweeping comments regarding the general degradation of the
environment are rarely effective in defining the terms and conditions of a proposed permit.
How do I challenge the final permit? Once the DNR issues the final permit, you can challenge
the permit by seeking a contested case hearing (see page 16), or judicial review in state court (see
page 32). A request to challenge a permit decision must be filed within thirty days after the
decision by the agency.52
Informational Hearings on Water Permits.
The DNR issues different types of permits for activities that impact the waters of the state. For
example, a Wisconsin Pollution Discharge Elimination System (WPDES) permit regulates
discharges of pollution into water. It is illegal to discharge a pollutant from a point source (a
typical example of a point source is a pipe) into any waters of the state of Wisconsin without a
WPDES permit.53
Anyone planning to discharge pollutants must submit a permit application to the DNR.54 Once
the DNR receives a complete application, it publishes a notice of its receipt of a completed
application in a local newspaper.55 If five or more people sign a petition requesting an
informational hearing on the proposed permit within 30 days of the publication of this notice, the
DNR is required to hold a public hearing on the permit application. If less than five people
request a public hearing, the DNR has the discretion to decide whether or not to hold a hearing.56
In the case of a modification to a WPDES permit, it is within the DNR’s discretion to hold a
hearing when five or more people ("the petitioners") file a petition. The request for a hearing on
the permit modification must indicate why the petitioners are interested and/or will be affected
by the permitted activities and must also state why the petitioners believe that a hearing is
warranted.57
To request a hearing, your petition must be in writing, must be dated, must indicate your interest
in the proposed permit, must identify the issues that you want to be considered at the hearing,
and must include the identification number of the proposed permit or application.58
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If a hearing on a WPDES permit application is conducted as a part of a hearing for a mining
permit, the notice, comment and hearing provisions for a mining permit application hearing
apply.59 For more information on mining permit application hearings, see page 23.
The hearing examiner makes a written report of the public’s participation at the hearing, 60 and a
recording of the hearing may be transcribed. If you would like a copy of the report or a
recording of the hearing, you may request a copy from DNR. If you want a written transcript of
the hearing, you will have to pay to have the recording transcribed. 61 Within seven days of the
date the DNR mails the hearing transcript, you may file a written notice with the hearing
examiner of any errors that you find in the transcript. The hearing examiner will decide whether
or not to accept your proposed corrections.62
Informational Hearings on Air Permits. There are two types of air pollution control permits:
construction and operation permits. Without a construction permit, no person can construct,
reconstruct, replace or modify a stationary source of air pollution, unless the activity is exempt
from the construction permit requirements. Without an operation permit, no person may operate
a new or modified source of air pollution.63
Construction Permit. When a person applies for a construction permit, the DNR prepares an
analysis of the effects of the action that is the subject of the proposed construction permit and
makes a preliminary determination of whether or not the permit application is approvable. 64 This
is called the “analysis and preliminary determination.”
Who receives the notice? The DNR distributes a notice of the analysis and preliminary
determination that explains how interested people may request a public hearing and submit
comments. The notice is sent to any person or group that requests that it receive the notice and
the notice is published in a local newspaper in the vicinity of the proposed construction site. The
DNR also circulates an announcement sheet to local and regional news media in the area that
will be affected by the proposed construction containing a brief description of the proposed
activity, the administrative procedures that apply, the deadline for comments and the location
where the public can review complete copies of the DNR’s analysis and preliminary
determination.65
If a hearing on the construction permit is conducted as a part of a mining permit application
hearing, the notice, comment and hearing provisions for a mining permit application apply.66
How long is the public comment period? After the DNR publishes the notice, it accepts public
comments about the proposed activity and the analysis and preliminary determination for 30
days.67 Within that time period, you may request an informational hearing. If the DNR decides
there is a significant public interest in holding a hearing, it must hold the hearing within 60 days
after the deadline for requesting the hearing. 68
How do you request an informational hearing? A form that you can modify and use to request a
hearing is in Appendix A-2. If you want to request a public hearing, you must mail or personally
deliver a written request for a hearing to the DNR employee specified in the notice.69
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Operation Permit. When a person applies for an operation permit, the DNR reviews the
application and prepares a preliminary determination of whether it will approve the application.
Again, the DNR provides notice to any person or group that requests it and publishes a notice in
a newspaper in the area that will be affected by the air emissions from the proposed facility. The
public notice will contain a brief description of the facility that is the subject of the application,
the DNR’s preliminary determination and information on how and when to request a public
hearing.70
How do you request an informational hearing? After the DNR publishes this notice, it receives
public comment for 30 days.71 Within that time period, you can request an informational
hearing. If the DNR decides that there is a significant public interest in favor of holding the
hearing, it must hold the hearing within 60 days after the deadline for requesting a hearing. 72
After the DNR considers any public comments concerning the application, the DNR will prepare
the proposed operation permit or deny the application for an operation permit. If the permit
application satisfies the specific criteria outlined in the Wisconsin Statutes at Sections 285.63
and 285.64, the DNR must issue the requested permit.73 Thus, the most effective comments will
be those that specifically discuss how the proposed project satisfies or does not satisfy those
criteria.
If a proposed activity requires a construction and an operation permit, the DNR holds the
informational hearing for both the construction permit and the operation permit at the same
time.74 Most proposed activities will require both a construction and an operation permit.75
Therefore, in most cases, if you want to comment on a proposed air emission permit, your only
opportunity will be at the single hearing for both the construction and operation permits.
How do I challenge the final permit? If you are not satisfied with the DNR's final decision
related to any aspect of an air permit, you may request that the DNR’s final decision be reviewed
at a contested case hearing. Anyone who submitted comments during the public comment period
for an air operation permit may request a contested case hearing.76 You may also seek a
contested case hearing if you meet other statutory requirements for a contested case hearing.77
For more information on contested case hearings, see page 13. You must request a contested
case hearing within 30 days of the date of the DNR’s final decision on the permit.78 Generally,
this means you must file your request within 30 days of the date that the permit is issued.

Informational Hearings on Waste Permits.
The DNR regulates facilities that treat, store or dispose of "solid" or "hazardous" waste.79 The
statute defines "solid waste" as “discarded or salvageable materials,” such as garbage, and
various types of commercial and industrial wastes.80 Hazardous waste is waste that contains
substances that the DNR has designated as "hazardous"81 and includes chemicals that are
potentially cancer-causing or are otherwise determined to be harmful at specified concentrations
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to human health or to the environment. Before anyone can begin construction of a solid or
hazardous waste facility, they must complete a feasibility report that provides, among other
things, a description of the topography, soils, geology, groundwater, and surface water in the
vicinity of the proposed facility. The report must also describe the engineering design of the
proposed facility.82
Before the DNR can act on the feasibility report, it must determine whether to prepare an
environmental impact statement (EIS) for the proposed facility.83 The process of preparing and
finalizing the necessary environmental impact analysis is generally discussed in the section on
Wisconsin’s Environmental Policy Act (WEPA) starting at page 11 of this handbook. The
process for solid waste facilities is somewhat different than the general process. For example,
the environmental impact analysis must be completed before the DNR holds a hearing on the
feasibility report.84
When is the public notified? After the DNR determines that an EIS will not be prepared or after
the EIS has been prepared and finalized, the DNR issues a notice that the feasibility report is
complete and the EIS process has been completed. This notice is published in a local newspaper.
The notice will invite you to submit written comments on the proposed waste facility and will
describe the methods you can use to request either an informational or contested case hearing on
the permit for the proposed facility.85
How do I request an informational hearing on a solid or hazardous waste facility permit?
The DNR must hold an informational hearing on a proposed solid or hazardous waste facility if it
receives a timely request for such a hearing from any municipality or any six or more people.
The request must be made within 30 days after the DNR publishes the notice that the feasibility
report is complete and the EIS process for a solid waste facility is complete. Requests for
informational hearings on proposed hazardous waste facilities must be made within 45 days of
the date of that notice. 86
The request for an informational hearing must indicate how the municipality or persons
requesting the hearing will be affected or are otherwise interested in the facility and the request
must also state the reasons why a hearing should be held.87 See Appendix A-3 for a form to use
to submit your request. The DNR must hold the requested hearing in the area that may be
impacted by the proposed facility within 60 days after the period for requesting a hearing has
expired. 88
When does the DNR issue a final decision? The DNR issues a final determination on the
facility’s permit within 60 days after the informational hearing is adjourned.89
How do I request a contested case hearing? See page 23 for a discussion of how you can
request a contested case hearing on a solid or hazardous waste facility permit.
Wisconsin’s Environmental Policy Act
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Wisconsin’s Environmental Policy Act (WEPA) requires administrative agencies, including the
DNR, to evaluate the potential environmental impacts of any major action that the agency
proposes to take that significantly affects the quality of the environment. 90 At the heart of the
WEPA process is the preparation of an environmental impact review document. Agency actions
generally fall into three categories. First, major state actions that have potentially significant
impacts on the environment are required to be evaluated through an environmental impact
statement (EIS). Second, if it is not certain whether an action has the potential to significantly
impact the environment, an environmental assessment (EA) must be prepared. The purpose of
an EA is to determine whether the proposed action has the potential to significantly impact the
environment and, therefore, whether the action should be the subject of an EIS. Third, actions
that do not have the potential to significantly affect the environment do not require any formal
environmental impact review.91
The DNR has categorized the majority of its actions and predetermined whether the action must
be the subject of an EIS, an EA, or whether no environmental impact review is required.
Wisconsin’s Administrative Code Chapter NR 150 includes a table of DNR actions, and
specifies the type of required environmental impact review.
There are several opportunities for public participation in the DNR’s WEPA process. The DNR
begins the environmental review process by determining the minimum procedures that are
needed to adequately assess the environmental impacts of a proposed action.92 The DNR then
publishes notice of the project, and invites public participation in the environmental review
process. The notice must include a statement regarding the DNR’s preliminary decision on
whether to prepare an EA or EIS for the proposed action.93
For an EA, the DNR may hold informal meetings to receive further public input and aid in the
review of and decision on the need for the full EIS process.94
For an EIS, the DNR is required to hold an informational hearing. The DNR will not hold the
hearing until 30 days after the issuance of the EIS. 95 At least 25 days prior to the informational
hearing, the DNR will publish a notice of the informational hearing in the area potentially
affected by the proposed action, or in the official state paper if the action is of statewide
significance.96
If an EIS has been written on a proposed action for which a contested case is being held, the
DNR will combine the hearing on the EIS with the contested case hearing. 97 If the DNR is not
holding a contested case hearing on either the proposed DNR action or on the EIS, any person
attending the informational hearing on the EIS may request to cross examine the person who is
responsible for preparing the EIS. You can also present witnesses or evidence at that hearing.98
Where is the hearing held? The DNR holds the hearing in the affected area, unless it is an action
of statewide significance, in which case the DNR may hold the hearing in Madison.99
Can the time or place of a public hearing be changed? The DNR or a judge may change the time
or place of the hearing only if someone can show “good cause” for a change. If the request for a
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change is made after the notice has been published, the person requesting the change must pay
for the notice to be republished. 100
Who can attend and comment? Anyone can attend an informational hearing. Each interested
person has the opportunity to present facts, opinions or arguments about the EA or EIS in
writing. If there is opportunity, people may also testify.101 The person conducting the hearing
may limit spoken presentations if the hearing would be unduly lengthened by repetitious
testimony. The person conducting the hearing may question you or allow others present to
question you.102
Who conducts the hearing? The DNR will generally appoint a DNR employee to preside at an
informational hearing on an EA or EIS.103
What is the agenda for the hearing? The person conducting the hearing will begin the hearing
by explaining the purpose of the hearing and describing how testimony will be received. The
person conducting the hearing will also present a summary of the factual information on which
the EA or EIS is based, including any information obtained from an advisory committee,
informational conference or consultation. The public is then allowed to comment on the EA or
EIS.104 The person conducting the hearing may administer an oath or affirmation to anyone who
wants to make a statement. The person conducting the hearing has the authority to continue or
postpone the hearing to a specified date, time and place if necessary to effectively complete the
hearing. The DNR will announce the schedule for submission of written comments before the
close of the hearing. 105
Is there discovery in informational EA or EIS hearings? As in all non-contested case hearings,
there is no discovery, but the hearings are recorded or transcribed.106
What happens after the hearing? Based upon all public comments, the DNR may revise the EA
or EIS.107 After the hearing and the time period for submission of written comments has ended,
the DNR makes a final written decision on the proposed action.108 The DNR may not
commence, engage in, fund, approve, conditionally approve or disapprove an action that has
been the subject of an EA or EIS prepared by the DNR until it has issued a written decision. The
decision must include findings on whether:





The DNR has considered the EIS or EA and comments received on it;
The DNR has complied with WEPA requirements;
The decision is consistent with social, economic and other essential considerations; and
The DNR has adopted all practical means to avoid or minimize environmental harm, and
if the DNR has not done so, it must explain why.109

If the DNR prepared an EA on the proposed action, the written decision must generally be either
a Finding of No Significant Impact (FONSI), explaining why the proposed action will not have
significant environmental impacts or the written decision must order that an EIS be prepared. If
the DNR prepared an EIS on the proposed project, the written decision is included in a Record of
Decision (ROD) that discusses the EIS process, including public comments and explains the
DNR’s decision to approve, reject, or conditionally approve the activity that was the subject of
the EIS.
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How do I challenge the final decision? The ROD and the FONSI are final agency decisions that
can be the basis of a petition for judicial review or a contested case hearing.
How is the EIS or EA considered in a contested case hearing? The hearing examiner receives an
EIS or an EA and all comments on these documents into evidence. During the contested case
hearing, parties may present testimony regarding the content of the EIS or EA, and crossexamine the DNR personnel responsible for writing specific portions of the EIS or EA.110
Contested Case Hearing
A contested case hearing is a hearing that is similar to a court trial. Although the general rules
for contested case hearings are found in Chapter 227 of the Wisconsin Statutes and Chapter NR 2
of the Wisconsin Administrative Code, there are also specific rules that apply to contested cases
regarding certain DNR actions, such as the issuance of a WPDES permit. If you plan to become
involved in initiating a contested case hearing, it is recommended that you retain professional
legal assistance. If the specific rules that control the contested case process for a specific DNR
action are not precisely followed, it is possible that the right to legal review of the DNR action
could be lost. The following section generally discusses the contested case process.
Contested case proceedings are categorized into three types. Class one proceedings involve the
review of an agency’s granting or denying a license or permit, a tax assessment, a ratemaking or
price-setting decision, or any other agency decision that involves the agency weighing policy
concerns. Class two proceedings involve an agency’s imposition of sanctions or penalties,
including revocation of a permit as a penalty for violation. Class three proceedings are any
contested cases that are not class one or two proceedings, and are fairly rare.111
How do you request a contested case hearing? You can request a section 227.42 contested case
hearing by filing a written request with the DNR that explains that:





You have a substantial interest that is injured or will be threatened with injury by the
action that DNR is considering.
The legislature has not declared that your type of interest is not protected.
Your injury is different from injury that the general public may experience.
There are disputed facts that should affect the DNR’s action.112

What is the deadline for requesting a contested case hearing? You must request the hearing in
writing and serve it upon the DNR secretary within 30 days after the DNR’s action or inaction. 113
The DNR must give all parties the opportunity to participate in the hearing after reasonable
notice. This means that DNR must mail notice to all parties that the DNR knows are interested
at least 10 days prior to the hearing.114
The standards for requesting a contested case hearing and the procedures that are used at a
contested case hearing are much more "trial-like" than informational hearings. There are
potentially serious consequences if you fail to comply with these procedures.
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Where is the hearing held? The notice of the hearing will indicate where and when the hearing is
to be held. Most contested case hearings will be held at the offices of the Division of Hearings
and Appeals. The offices of the Division of Hearings and Appeals are located in Madison,
Wisconsin.115
Who is the hearing examiner? Unless the secretary of the DNR presides over a contested case
hearing, the hearing examiner will be an administrative law judge assigned by the administrator
of the Division of Hearings and Appeals.116
The hearing examiner must be impartial. In a Class two or three proceeding, if you believe that
the hearing examiner has a personal bias or there is another reason the hearing examiner should
be disqualified, you may file an affidavit (a written statement made under oath) in which you
include facts explaining why you believe that the appointed hearing examiner should not preside
at the hearing. The DNR or the hearing examiner will determine, as a part of the record, whether
the hearing examiner can preside or participate in the decision in an impartial manner and make
an impartial decision in the case. “A hearing examiner or agency official may disqualify himself
or herself at any time.”117
What authority does the hearing examiner have? In general, the hearing examiner has the
authority to:










Administer oaths and affirmations.
Issue and enforce subpoenas (compel a witness to appear at a hearing and testify).
Receive evidence and rule on offers of proof.
Take depositions or have depositions taken.
Regulate the course of the hearing.
Hold conferences for clarification of disputed issues or settlement.
Act on procedural requests or similar matters.
Make or recommend findings of fact, conclusions of law and decisions.
Order protective measures that are necessary to protect the trade secrets of the
parties to the hearing.118

What happens if there is an “ex parte” communication? An ex parte communication is a private
communication with the hearing examiner about the merits of a contested case that is not shared
with all parties to the hearing. Ex parte communications are not allowed.119
If there is an ex parte communication, the hearing examiner should place a description of the
communication in the record of the pending matter and give interested parties an opportunity to
respond. All such responses are also placed in the record.120
Who is allowed to participate in the contested case hearing? The parties named in the pleadings,
the DNR, and any member of the public may participate in a contested case hearing.121 The
DNR or administrative law judge serving as hearing examiner must admit any person as a party
to a contested case hearing who requests to be a party and whose substantial interest may be
affected by the DNR decision that will be made following the contested hearing. 122 All parties
14

have the opportunity to present evidence and testimony and to cross-examine witnesses at the
contested hearing. All parties will receive copies of all documents filed with the DNR or hearing
examiner prior to the final decision and all parties will be served a copy of the final decision. 123
Only people who are certified as “parties” in the final decision will receive copies of postdecision filings and appeals. 124 If you want to be a “certified” party, be certain to make that
request on the record during the hearing and be prepared to explain how your substantial interest
will be affected by the proposed DNR decision.
If you file documents with the DNR prior to the DNR’s issuance of a final decision in the case,
you must serve the documents on everyone who entered an appearance at the hearing.125
Can the time or place of a public hearing be changed? The DNR or a judge may change the time
or place of the hearing only if someone can show “good cause” for a change. If the request for a
change is made after the notice has been published, the person requesting the change must pay
for the notice to be republished. 126
What role do witnesses and subpoenas have in contested case hearings? The DNR or the
hearing examiner may issue subpoenas to compel the attendance of witnesses at hearing or at
pretrial information-gathering proceedings, called "discovery."127 A party’s attorney of record
may also issue a subpoena to compel the attendance of a witness or the production of evidence.
The attorney must, at the time the subpoena is issued, send a copy of the subpoena to the hearing
examiner or other representative of the DNR and to all parties.128 You may testify at the hearing
as a witness. You may also ask the DNR or the hearing examiner to issue a subpoena for you
requiring a witness to appear at the hearing or during “discovery” to give testimony and/or to
produce material for you. Your request for the subpoena must specify why you believe the
testimony or documents will be helpful and you must specify the documents you want from the
witness.129
Is there discovery in a contested case hearing? There is always an opportunity for discovery for
a Class 2 hearing. It is within the hearing examiner’s discretion to allow discovery for a Class 1
or 3 hearing. The notice of the hearing will specify the “class” of the hearing. As permitted, the
DNR or any party to a contested case hearing may obtain discovery and preserve testimony. The
hearing examiner may set the time during which discovery takes place, may issue orders to
protect people or parties from annoyance, embarrassment, oppression or undue burden during
discovery,130 and may also issue orders to compel discovery.131
What are informal conferences, and when are they held? In any action to be set for a contested
case hearing, the agency or hearing examiner may direct the parties to appear at an informal
conference to:





Clarify the issues and take any procedural steps necessary to notify all parties and
the public if the issues that will be considered at the hearing change.
Consider whether the parties can agree to certain facts and documents to avoid
unnecessary discovery and reduce the time needed at the hearing.
Limit the number of witnesses.
Consider any other matter that may help resolve the dispute.132
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The DNR or the hearing examiner may call an informal conference any time before or during the
course of a hearing and may require the attendance of anyone who is or wants to be certified as a
party to the hearing.133 At the informal conference, the parties may make agreements that will
bind the parties during the hearing, and the hearing examiner will record such agreements.134
If the DNR or the hearing examiner holds an informal conference and the parties agree that there
is no material dispute of fact, the DNR or hearing examiner may cancel the hearing and may
decide the matter on the basis of briefs, i.e., written arguments submitted by the parties.135 In
other words, if the parties agree about the facts, but disagree about how the law should be
applied to these facts, discovery and testimony may not be necessary, and the hearing examiner
can simply consider and decide disputed legal issues.
What procedure is followed in a contested case hearing? The hearing examiner opens the
hearing and makes a statement about the hearing’s scope and purpose. Then the hearing
examiner records appearances on the record by taking down the names of those at the hearing.
Next, the parties may make opening statements.136
An opening statement must be confined to a brief summary or outline, in clear and concise form,
of the evidence you intend to offer during the hearing and a statement of the ultimate legal points
that support your position.137
Proceedings are not conducted off the record unless allowed by the hearing examiner. This
means that anything said at the hearing, or any evidence presented, is included into a record of
the hearing, unless the hearing examiner tells those present at the hearing that something is not
going to be included in the record. If the hearing examiner deems that a conversation held off
the record is pertinent, he or she may summarize it on the record. 138
The hearing examiner records any party’s objection to receipt of evidence or motion to strike
evidence.139
The hearing examiner may exclude anyone from a contested case hearing or impose any other
such remedy provided by law for contemptuous conduct.140
Burden of proof. The party with the burden of proof at the contested case hearing must prove its
case by a “preponderance of the evidence.” A preponderance of the evidence is simply the
majority of the “credible” evidence submitted at the hearing. If the party with the burden of
proof does not prove its case by a preponderance of the evidence, the other party wins.
The DNR has the burden of proof if the hearing is about a DNR order.141 In cases where a
person has been granted a review hearing or is an applicant for a license or permit, those persons
or applicants have the burden of proof. In all other cases, the hearing examiner will decide which
party has the burden of proof.142
Is there a transcript of the hearing? Hearings are recorded either stenographically or
electronically. You can request a tape recording of the hearing. You can also request a typed
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transcript, even if the DNR has not prepared one, if you pay for the costs of preparing it. If
several parties request typed transcripts, the DNR will divide the costs of transcription equally
among the parties. A request for either a tape recording or a written transcript must be submitted
in writing to the hearing examiner.143
You may receive a free copy of the transcript, if one has been produced, if you can establish to
the satisfaction of the DNR or hearing examiner that you are indigent and have a legal need for
the transcript.144
If you think that there is an error in the transcript, within seven days of the date of mailing of the
transcript, you may file with the hearing examiner a notice in writing of any claimed error in the
transcript. You must also mail a copy of your notice of the error to each party. Within 12 days
of the date of the mailing of the transcript, other parties may contest your claimed error, and you
may contest any of their claimed errors, by simply notifying the hearing examiner and the other
parties. The hearing examiner will advise all parties of any authorized corrections to the
record.145
When would a party file a brief? Briefs are often used to address procedural and other prehearing issues. Additionally, after the close of testimony, the parties can request that they be
allowed to file post-hearing briefs. The hearing examiner may establish a schedule for the filing
of briefs.146 A brief is a written discussion of the facts, the evidence, and the applicable law and
is intended to persuade the hearing examiner of the correctness of the brief writer’s legal
arguments.
There are normally three rounds of brief writing that may occur after the close of testimony. In
the first round, the party or parties with the burden of proof files a brief. In the second round, the
other parties may file a response to the first brief or briefs. In the third round, all of the parties
have the opportunity to file briefs in response to briefs filed in the second round. In the
alternative, the hearing examiner may direct that briefs of all parties be filed simultaneously. 147
If you file a brief, you should send copies of your brief to all the parties to the contested case.
Unless otherwise provided for by the hearing examiner, one copy of all briefs shall be filed with
the Division of Hearings and Appeals together with a certification showing when and upon
whom copies have been served. If your brief contains a summary of evidence or facts from the
hearing, you must include reference to the specific portions of the record that contain the cited
evidence.148
What are the rules of evidence in contested case hearings? Contested case hearings are similar
to court trials. During a trial, what evidence a judge and jury can consider in making its decision
is governed by certain rules called “rules of evidence.” For example, when you are watching a
TV show about a courtroom drama, you often see lawyers stand up and say, “I object!” By
making an objection, the lawyer is arguing that one of the “rules of evidence” is being violated,
and that the judge or jury should not hear (or see) the evidence the other side is trying to present.
Even though a contested case hearing is like a court trial, in general, the rules of evidence do not
apply. However, there are still some guidelines used at contested case hearings to decide what
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evidence should be admitted into the record. More important, these guidelines, even if they are
not used to exclude evidence from the record, will be used by the hearing examiner to determine
the “weight” or significance that should be given to the evidence. In addition, there are many
rules and guidelines that anyone participating in a contested case hearing should understand.
Attorneys are usually familiar with these rules and that is one reason that anyone who intends to
participate in a contested case hearing should consider obtaining professional legal help. Some
of these rules and guidelines are:
 The normal courtroom rules of evidence do not apply to a contested case hearing. .149
 Rules of privilege, for example that a husband does not have to testify against his
wife, do apply to contested case hearings.150
 The hearing examiner must admit all evidence that has reasonable probative value
(i.e., that is reasonably related to the issue being considered), and must exclude all
evidence that is immaterial, irrelevant or unduly repetitious.151 If you believe that
evidence your opponent is trying to present is immaterial, irrelevant or unduly
repetitious, you should ask the hearing examiner to exclude it.
 The hearing examiner must allow every party the opportunity to rebut or offer
evidence to counteract evidence offered by another party.152
 A party may conduct cross-examination of a witness.153
 The hearing examiner may order parties using documentary exhibits or prepared
testimony to furnish copies of the exhibits or testimony to all other parties before the
hearing. The hearing examiner may also provide reasonable time for the parties to
review the exhibits or prepared written testimony. The hearing examiner may admit
written testimony and exhibits into evidence as though given orally, if those who
provide the written testimony or exhibits are present and available for crossexamination at the hearing.154
 If evidence consists of technical figures so numerous that it would be difficult to
follow an oral presentation of the evidence, it may be presented in an exhibit that is
explained by oral testimony.155
 If an original document that a party wishes to place into the record is not available,
the hearing examiner may receive a copy or an excerpt of the document instead.
Upon request, the hearing examiner must give the parties the opportunity to compare
the copy with the original.156
 Evidence submitted at the time of hearing does not need to be limited to the issues
identified in the request for a hearing or the notice of the hearing. The request for,
and notice of, hearing are collectively referred to in the Wisconsin Administrative
Code as the “pleadings” for purposes of a contested case hearing. If new issues are
raised at the hearing, the “pleadings” can be considered amended by the record of the
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hearing, and the hearing examiner may grant additional time to give the parties
adequate time to prepare evidence to address the new issues.157
 Parties may make objections to evidence and may make an offer of proof for evidence
not admitted by the hearing examiner. An offer of proof is used to help the hearing
examiner decide whether certain evidence should be admitted. A party who disagrees
with the hearing examiner’s decision on whether or not to allow certain evidence
makes an argument that is included in the record.158 This is important if a party
decides to appeal the hearing examiner’s final decision. On appeal, the person
reviewing the record can consider the party’s argument as it is in the record.
 Parties may file petitions or written communications not admissible as evidence with
the hearing examiner but they will not be part of the record.159
When is the contested case proceeding over? After all of the evidence is submitted, and the time
period has elapsed for filing briefs, the hearing examiner will close the hearing.160
If you find new documentary evidence after the close of testimony, but before the DNR’s final
decision has been published, you can submit the documents into the record if the other parties
stipulate (agree) to the submission of the new documents.161
Who makes the final decision? In general, after the hearing ends, the hearing examiner prepares
a proposed decision.162 The decision includes findings of fact (which version of the facts the
hearing examiner considers correct), conclusions of law (how the law applies to the facts in the
case), and a decision on the case.163 Unless the DNR or another party petitions for judicial
review (review by a court), the proposed decision of the hearing examiner is the final decision of
the case.164
Despite this general rule, the Secretary of the DNR may order that the record of the hearing be
given to the Secretary or a designee for a final decision, without a proposed decision by the
hearing examiner.165 The Secretary may also order that the final decision be made in two other
ways that are outlined in sections 227.46(2) and (4) of the Wisconsin Statutes.166 Under those
sections, each party adversely affected by the proposed decision has an opportunity to file
objections to the proposed decision and, in some cases, file briefs or have oral argument before
the final decision is made.167
What information is in a decision? Every proposed or final decision includes a list of the names
and addresses of all the people who appeared before the agency as parties in the contested
case.168 Each decision also includes a notice of any right a party has to petition for a rehearing,
administrative review, or judicial review of an adverse decision. The decision will inform you of
the deadline for filing each petition for review and will identify the party you must name as the
respondent, i.e., the person you are “suing” if you are seeking judicial review. Absent an agency
providing notice of a 30-day time period for judicial review, a petitioner has six months from the
date of the agency’s decision to file a petition for judicial review.169
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Every decision is signed, filed and served to each party, or the party’s attorney, by the DNR
through personal delivery or mailing.170 The time period for filing a petition for judicial review
or administrative review begins to run when the DNR mails its decision,171 regardless of when,
or if, you receive it.172
Can you recover the costs you incur in connection with the contested case hearing? If you are
an individual,173 a small non-profit corporation174 or a small business,175 and you are the winning
party, you can submit a motion (written request) requesting reimbursement of the costs you
incurred in connection with the contested case.176 The hearing examiner must award177 you the
costs, unless the hearing examiner finds that the DNR’s position was “substantially justified,”178
or that special circumstances exist that would make the award unjust.179
When more than one issue is contested, the hearing examiner takes into account the relative
importance of each issue in determining which party is the winning party, and the hearing
examiner can then order partial awards of costs.180
The hearing examiner determines the amount of costs you should be awarded and includes an
order for payment of costs in the final decision. The DNR has 15 working days from the date of
the receipt of your motion to respond to it in writing and send it to the hearing examiner.181
Caution! If the hearing examiner finds that your motion for costs is frivolous, the examiner may
award the DNR all reasonable costs it incurred in responding to your motion. Your motion is
frivolous if the examiner finds one or more of the following:



You submitted the motion in bad faith, solely for purposes of harassing or maliciously
injuring the DNR; or
You or your attorney knew, or should have known, that the motion did not have any
reasonable basis in law and could not be supported by a good faith argument for an
extension, modification or reversal of existing law.182

Is there an opportunity for a rehearing? If you believe the DNR’s final order after the contested
case hearing was wrong and injures your interest, within 20 days after service of the order you
can file a written petition for a rehearing before the DNR. The petition must be received by the
agency within the 20 day period.183 Your petition must specify the grounds for the relief you
seek and authorities (laws, rules or decisions in other cases) that support your argument that
DNR’s decision was incorrect.
The DNR may order a rehearing on its own motion within 20 days after service (mailing) of the
final order.184 If you request a rehearing you must serve (mail or deliver) copies of your petition
for rehearing to everyone listed as a party in the record. Those parties may file replies and
support or oppose your petition for rehearing.185
The DNR only grants a rehearing if it believes there was some material error of law or fact or if
you discover new evidence that is strong enough to reverse or change the final decision. The
new evidence has to be evidence that you could not have discovered before the contested case
hearing.186
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The DNR must make a decision regarding your petition for rehearing within 30 days after you
file it. The DNR may order a rehearing or enter a new order based on your petition without
granting you a rehearing. If the DNR does not enter an order within the 30-day period, the
petition for rehearing is deemed to have been denied on the date of the expiration of the 30-day
period.187
Even if you file a petition for rehearing, the effective date of the order in the final decision is not
suspended or delayed. The order takes effect on the date fixed by the DNR and continues in
effect unless the petition is granted or until the order is superseded, modified or set aside.188
However, the time period for requesting judicial review of the decision is postponed until the
petition for rehearing is decided by the DNR (see flowchart on page 32).189
If the agency grants you a rehearing, it must schedule the matter for further proceedings as soon
as practicable. The procedure in a rehearing conforms as nearly as possible to the procedure of
an original hearing, except as the DNR directs. After the rehearing, the DNR may reverse,
change, modify or suspend the original decision if the department decides that the original
decision was wrong. Any decision made after the rehearing has the same force and effect as an
original decision.190
Petition for Administrative Review. Instead of a rehearing, you may also file a written petition
to have the final decision reviewed by the Secretary of the DNR or the Secretary’s designee. The
Secretary cannot delegate the review to anyone who had prior involvement in either the hearing
or decision-making process.191
Within 14 days of the receipt of your petition, the Secretary must decide whether or not to grant
your request. If the Secretary decides to grant the review, the Secretary may order that you file
briefs, present an oral argument, or have a rehearing on all or part of the evidence presented at
the original contested case hearing. 192
However, unlike when filing a petition for a rehearing, filing a petition for administrative review
does not suspend or delay the time period for filing a petition for judicial review. You are not
required to file a petition for administrative review before you seek judicial review (review by a
court) of the final decision,193 and you may want to file both petitions simultaneously. While
your petition for administrative review is pending, the order from the contested case continues in
effect.194
Special Rules for Wisconsin Pollutant Discharge Elimination System (WPDES) Permit
Contested Case Hearings (also called Public Adjudicatory Hearings)
The DNR has slightly different rules for conducting a WPDES permit contested case hearing
than the general rules for contested case hearings.195
When can you challenge a WPDES Permit? You can obtain a hearing on a WPDES permit in
order to review the:
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 Denial, modification or suspension of a WPDES permit;
 The reasonableness of or necessity for any term or condition of any issued or modified
WPDES permit;
 The establishment of a proposed thermal effluent limitation; or
 The establishment of any proposed water quality related limitation.196
Who can seek review of a WPDES permit in a contested case hearing and when? Any five or
more people may seek review if they file their petition within 60 days after notice of any
reviewable action, such as those listed above.197 The petition must include the specific issues
you want to have reviewed, state your unique interest in the issue, and the reasons why a hearing
is warranted.198 A form for the petition is included in Appendix A-5.
Neither the Wisconsin Statutes nor the Wisconsin Administrative Code set forth the criteria by
which the DNR will determine whether or not to grant your petition for this type of hearing.
Therefore, it is a good idea to satisfy the requirements set forth in section 227.42 for a contested
case hearing. Those requirements are that:





You have a substantial interest that is injured or threatened with injury by agency
action or inaction regarding the WPDES permit;
There is no evidence of legislative intent that your interest is not to be protected;
Your injury is different from the injury to the general public that may be caused by
the agency action or inaction on the WPDES permit; and
There is a dispute of material fact, (i.e., facts that may influence the outcome of the
decision).199

Where is the hearing held? Whenever it is possible, the DNR holds the hearing in the area
affected by the discharge permit.200
What is the agenda at the hearing? At the beginning of the hearing, if you petitioned for the
hearing, you will present your evidence to the DNR in support of the allegations you made in
your petition. After you have finished, other people that have an interest in the issues have the
opportunity to present facts, views or arguments relevant to the issues you raised. All parties
may cross-examine the other party’s witnesses.201
Any duly authorized representative of the DNR may compel the attendance of witnesses and the
production of information for you by subpoena. The DNR representative can also administer
oaths or affirmations, and continue or postpone the hearing to a future time and place.202
When does the DNR make a final decision? The DNR issues its decision on the issues raised by
the petition within 90 days after the close of the hearing.203 You may petition for judicial review
of the final decision as set forth in the contested case section on page 32.204
Special Rules for Contested Case Hearings for Solid or Hazardous Waste.
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How do I request a contested case hearing on a solid or hazardous waste facility permit? A
contested case hearing on the facility feasibility report can be requested within 30 days after the
DNR publishes notices that the feasibility report and the EIS process have been completed, for a
solid waste disposal facility, or within 45 days for a hazardous waste facility.205
If the DNR does not enter an order granting or denying your request for a contested case hearing
within 20 days after you file your request, the request is deemed denied. The DNR may formally
deny your request for a contested case hearing in writing by stating the reasons for the denial. In
either case, you have 30 days during which you can ask for judicial review (review by a court) of
the DNR’s denial.206
If you are granted a contested case hearing, the division of hearings and appeals will schedule the
hearing within 120 days of the end of the period for requesting a contested case hearing.207 Upon
completion of the contested case hearing, the DNR must make its final determination on whether
to issue the proposed permit within 90 days.208
If the hearing is conducted as a part of a hearing for a mining permit application, the mining
permit application provisions apply.209
Mining Permit Applications.
The procedures for a contested case hearing (see page 16) apply to a hearing on an application
for a mining permit, unless they are inconsistent with the specific procedures that apply to a
mining permit application hearing.210 The same procedures that apply to a hearing on a mining
permit application also apply to a hearing on an application for a prospecting permit.
What is at issue in a mining permit application hearing? The hearing covers the mining
application, an EA or EIS, and, to the fullest extent possible, all other applications for approvals,
licenses and permits that are necessary for mining.211 These typically include water, air and solid
waste facility permits.212
Where is the hearing held? The DNR holds the hearing in the county where the mining site, or
the largest portion of the mining site, is located. The hearing may subsequently be continued in
other locations.213
When is the hearing held? If the DNR determines that an EIS is not required, the hearing is
scheduled for a date, not less than 60 days or more than 90 days, after the announcement of the
EIS determination. The DNR schedules and provides notice of the hearing within 10 days of the
determination that an EIS is not required.214
If the DNR determines that an EIS is required, the DNR has a short window of time in which it
must hold at least one informational meeting regarding the preliminary environmental report.
The meeting cannot be held sooner than 30 days nor later than 60 days after the report is issued.
The DNR must schedule and provide notice of the meeting not later than 10 days following the
issuance of the preliminary environmental report. Following this, a hearing on the mining permit
must be scheduled for a date not less than 120 days nor more than 180 days after the EIS is
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issued. The DNR must provide notice of the hearing within 30 days from the date the EIS is
issued.215
How is the public notified of the hearing? The DNR must publish notice of the hearing in
several newspapers in an advertising format. The DNR must publish a notice in several
newspapers including the weekly newspaper closest to the proposed mining site, in a newspaper
with the largest circulation in the county within which the proposed mine site lies, and in
newspapers published in neighboring counties.216
When may written comments be submitted? You may submit written comments on the proposed
permit to the department for 30 days after the date of notice that no EIS is required. 217 If an EIS
is required, you may submit written comments for 120 days after the date the EIS was issued.218
What is the agenda at the hearing? At the opening of the hearing, the hearing examiner advises
everyone present of their right to express their views. All interested people, at the hearing or at a
time set prior to the hearing, must be given an opportunity, subject to reasonable limitations on
the presentation of repetitious or irrelevant material, to express their views on any aspect of the
matters under consideration. You do not need to be under oath or subject to cross-examination
in order to make your statement.219 However, comments that were not made under oath may not
be given as much weight by the decision maker (or by a judge reviewing the final decision) as
comments that are made under oath or by a party to the hearing. An irrelevant statement will not
be admitted as evidence and will not be a part of the record.
Who can participate and when? If you want to participate in a mining hearing as a party, you
must file written notice with the hearing examiner explaining your interest in the proposed
mining activity at least 30 days prior to the scheduled time of the hearing or prior to the
scheduled time of any prehearing conference, whichever is earlier. This is a strict deadline, and
the hearing examiner will only make an exception if you can show good cause why you did not
meet the deadline.220
The final decision that comes out of the hearing will include findings of fact, conclusions of law
and an order that explains the reasons for the decision.221

Six Citizen Complaint
A six citizen complaint is a special type of hearing held when six or more citizens complain of a
situation involving actual or potential environmental pollution.222
Potential environmental pollution is “any situation, project or activity which upon continuance or
implementation would cause, beyond a reasonable doubt, a degree of pollution that normally
would require clean-up action if it already existed.”223 Note that if you request a hearing, you
must be prepared to prove your allegations “beyond a reasonable doubt.” This is more difficult
than proving your case in a contested case hearing, where you only have to prove your case by a
preponderance, or majority, of the evidence.
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What must be included in the complaint? Your complaint must include the signatures of six or
more citizens and specifically set forth the situation, project or activity that you claim causes, is
causing, or may cause environmental pollution. You must also include the name and address of
a person within the state you authorize to receive service of an answer and other papers on behalf
of the complainants.224 (You can name yourself.) A form you can use to request this type of
hearing is in Appendix A-6.
What are the pre-hearing procedures? The DNR may order you to “file security” for costs that
will be incurred because of the hearing in a sum “deemed to be adequate,” but not to exceed
$100. If you are ordered to file the security cost, you must do so within 20 days after you receive
a copy of the order. All proceedings are stayed (stopped) until the security is filed.225
The DNR will serve a copy of your complaint and a notice of the hearing on the party you claim
is causing, or will cause, the alleged pollution (the respondent) at least 20 days prior to the time
set for the hearing. The DNR will hold the hearing not later than 90 days after you file your
complaint. The respondent must file a verified answer to your complaint with the DNR and
serve a copy on the person you designate not later than five days prior to the date set for the
hearing, unless the DNR extends the respondent’s time for answering for good cause shown.226
The hearing examiner may issue subpoenas and administer oaths for the hearing.227
Make sure your claim is well founded! If the DNR determines that you filed your complaint
maliciously or in bad faith, it will order you to pay the legal expenses of the other party. 228
When is the decision made? Within 90 days after the close of the hearing, the DNR makes and
files its findings of fact, as well as conclusions of law and order in a final decision. You can
petition for judicial review of the DNR’s decision229 as outlined in the following section on
judicial review.
Judicial Review
If you want to ask a judge to review the DNR’s decision, you must do so within 30 days of the
date that the DNR mails its final decision unless a rehearing request has been properly filed.
This checklist explains how to seek judicial review of a final decision. 230 The rules that govern
proper timing, service and content of a petition for judicial review are rigid and are sometimes
complicated and confusing. If they are not followed, your right to judicial review may be
denied. Thus, it is critical that you obtain professional legal assistance if you intend to seek
judicial review of a DNR decision.

Conclusion
This handbook is intended to provide an overview of the various informal and formal hearings
that are part of the DNR’s decision-making process. Public input is a critical part of this process
and can affect the DNR’s final decision. We hope that this handbook will provide you the basic
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information you need to request and participate in informal hearings and, in some cases, formal
hearings that are conducted to solicit public input and comments which assist the DNR in its
review of permits, orders and other DNR actions. A review of state and local newspapers will
often provide good notice of public informational and contested case hearings in addition to
informing you of the opportunity to participate in these hearings. The decisions that the DNR
makes can determine the quality of your water, air, and community. Although much of the
process related to these hearings is informal, public input is critical to ensure that decisions are
made in the public interest.
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request is critical. Wis. Stat. § 990.001(4) (2010) explains how time for appeals and requests are
calculated and is reprinted below:
(a) The time within which an act is to be done or proceeding had or taken shall be
computed by excluding the first day and including the last; and when any such time is
expressed in hours the whole of Sunday and of any legal holiday, from midnight to midnight,
shall be excluded.
(b) If the last day within which an act is to be done or proceeding had or taken falls on a
Sunday or legal holiday the act may be done or the proceeding had or taken on the next
secular day.
(c) When the last day within which a proceeding is to be had or taken or an act done,
which consists of any payment to or the service upon or the filing with any officer, agent,
agency, department or division of the state or of any county, city, village, town, school district or
other subdivision of the state, of any money, return, statement, report, notice or other
document, falls on a Saturday and the duly established official office hours of such officer,
agent, agency, department or division to which such payment is to be made or upon which such
service is to be made or with which such return, statement, report, notice or other document is
required to be filed, do not include any office hours thereof on such Saturday, said proceeding
may be had or taken or such act may be done on the next succeeding day that is not a Sunday
or a legal holiday.
(d) Regardless of whether the time limited in any statute for the taking of any proceeding
or the doing of an act is measured from an event or from the date or day on which such event
occurs, the day on which such event took place shall be excluded in the computation of such
time.
(e) “Legal holiday” as used in this section means any statewide legal holiday provided in
s. 995.20. When an act is permitted to be done by the use of the postal service, and the last
day within the time prescribed by law for performing such act falls on a legal public holiday
under federal law, or other holiday designated by the president such that the postal service
does not receive registered mail or make regular deliveries on that day, the day shall be
considered a legal holiday for purposes of this section.
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operation permits, a regulation states that “for applications for new or modified sources for which a
construction permit is required under Wis. Stat. § 285.60(1)(a), and Wis. Admin. Code ch. NR 406 (2001),
the department shall ... Conduct the review, notification and publication, public comment and public
hearing process under Wis. Stat. § 285.62(3) to (5), for the operation permit simultaneously with the
similar process under Wis. Stat. § 285.61(3) to (7), for the construction permit.” However, there is nothing
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See Wis. Stat. § 227.53(1) (1999-2000). Additionally, although the Wisconsin Supreme Court has held
that Wis. Stat. § 227.53 does not clearly prescribe which governmental entity must be named and served
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