
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF WISCONSIN 

GREEN BAY DIVISION 
 

FRIENDS OF THE STURGEON BAY   ) 
PUBLIC WATERFRONT, SHAWN FAIRCHILD,  ) 
CARRI ANDERSSON, LINDA COCKBURN,   ) 
RUSSELL COCKBURN, KATHLEEN FINNERTY  ) 
AND CHRISTIE WEBER,    ) 
       ) 
   PLAINTIFFS,   ) 
       ) Case No.  15-cv-1124 
VS.       ) 
       )  
CITY OF STURGEON BAY AND    ) 
WATERFRONT REDEVELOPMENT AUTHORITY  ) 
OF THE CITY OF STURGEON BAY,   ) 
       ) 
   DEFENDANTS.     ) 
 
 

PLAINTIFFS’ RESPONSE BRIEF IN OPPOSITION TO 
DEFENDANTS’ MOTION FOR JUDGMENT ON THE PLEADINGS 

 
INTRODUCTION 

 
 Under the Public Trust Doctrine, the State of Wisconsin holds title to navigable waters 

and lake beds in trust for the public.  The Public Trust Doctrine originated in English common 

law, as modified and extended by early Supreme Court decisions to apply to the Great Lakes and 

their beds as well as tidelands, and was enshrined in the Northwest Ordinance of 1787.  At 

statehood, Wisconsin succeeded to the federal government’s role as trustee over the navigable 

waters and their beds within the borders of the state, with the obligation to safeguard the interests 

of the public.  The legislature may delegate administration of aspects of the Trust to public 

agencies like the Wisconsin Department of Natural Resources (“WDNR”) and to local units of 

government.  But in this case, the City of Sturgeon Bay has not acted under any authority 

delegated by the Wisconsin Legislature to further Trust purposes.  Rather it proposes to sell 
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Public Trust property to a private party for a private purpose.  The effect of this sale is to wholly 

extinguish the public’s beneficial interest in Trust property.  The narrow factual circumstances of 

this transaction distinguish the City’s actions from innumerable decisions of the Wisconsin 

legislature and administrative agencies like WDNR in administering Trust property or permitting 

activity in light of the Trustees’ overarching obligations to the public.   

 Plaintiffs’ Section 1983 claim in this case is twofold:  First, the City violated Plaintiffs’ 

substantive due process rights by depriving them of a fundamental right.  By selling outright the 

property that is the subject of this action (referred to in the Complaint as the “hotel parcel”), the 

City has dispossessed Plaintiffs of a property interest that arose as a condition of the states’ 

admission to the Union under Article IV, Section 3 of the federal Constitution. 

 Second, the City violated Plaintiffs’ procedural due process rights by failing to undertake 

proceedings to determine the extent to which the hotel parcel is sited on Trust property, and to 

seek legislative approval for the sale.  The City approved the sale of this parcel according to its 

statutory urban redevelopment authority and its ordinary procedure for conveying title to City-

owned land.  Where the City owns land in its proprietary capacity, this is all the process that 

citizens are due.  But where, as here, the land is subject to the Public Trust Doctrine, and thus 

held by the government solely as a fiduciary for the benefit of the public, the City’s procedures 

run afoul of the Fourteenth Amendment.  Plaintiffs’ Complaint states a cause of action under § 

1983 for both substantive and procedural due process violations.  Accordingly, Plaintiffs ask the 

Court to deny Defendants’ motion. 
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ARGUMENT 

I. FOR PURPOSES OF DEFENDANTS’ MOTION, THE COURT ACCEPTS 
THE FACTS AS PLED WHICH ESTABLISH THAT THE CITY’S ACTION 
EXTINGUISHES PUBLIC RIGHTS IN LAKEBED. 
 

 Defendants move pursuant to Rule 12(c), Fed.R.Civ.P.,  to dismiss Count I of the 

Complaint.  Count I alleges that Plaintiffs have a constitutionally established interest in property 

titled in the name of the City, and that the conveyance of that property, under color of State law, 

will deprive Plaintiffs and other Wisconsin citizens of their beneficial interest in that property, in 

violation of Plaintiffs’ due process rights under the Fourteenth Amendment of the United States 

Constitution.  Compl., ¶ 5.   Defendants’ Rule 12(c) motion is governed by the same standards as 

a motion to dismiss for failure to state a claim under Rule 12(b)(6).  Lodholtz v. York Risk Servs. 

Grp., Inc., 778 F.3d 635, 639 (7th Cir. 2015).  On a Rule 12(b)(6) motion to dismiss, the 

allegations in the complaint and all reasonable inferences drawn from those allegations are 

construed in favor of the plaintiffs.  Parish v. City of Elkhart, 614 F.3d 677, 679 (7th Cir. 2010).  

Dismissal “is proper only where the plaintiff can prove no set of facts that would entitle him to 

relief.”  Porter v. DiBlasio, 93 F.3d 301, 305 (7th Cir. 1996). 

 The Complaint alleges that the hotel parcel consists of portions of two parcels 

(designated “Parcel 92” and “Parcel 100,” the boundaries of which are outlined in Exhibits B and 

C, respectively, of the Complaint).  The Complaint alleges that substantial evidence in the form 

of environmental site assessments and numerous historical maps and aerial photographs show  

that Parcel 92 is located largely or wholly below the Ordinary High Water Mark (“OHWM”) of 

Lake Michigan as it existed at Wisconsin statehood.  Compl., ¶ 24.  Title to submerged lands 

beneath navigable waters is held in trust for citizens “so as to preserve to the people forever the 

enjoyment of the waters of such lakes, ponds, and rivers to the same extent that the public are 

entitled to enjoy tidal waters at the common law.”  Compl., ¶ 31 (citing Illinois Steel Co. v. Bilot, 

Case 1:15-cv-01124-WCG   Filed 12/10/15   Page 3 of 25   Document 17



109 Wis. 418, 425, 84 N.W.2d 855 (1901).)  Finally, the Complaint alleges that Defendants’ 

failure to preserve Trust property for Plaintiffs and for all citizens’ use and enjoyment as a 

natural resource and physical environment and Defendants’ authorization of the conveyance of 

title, transfer of control and construction of a private commercial enterprise will cause Plaintiffs 

to suffer an irreparable injury to their beneficial interest in the Property.  Compl., ¶ 39. 

 The Complaint states that WDNR recorded a “Concurrence” recognizing the location of 

the OHWM of Lake Michigan along a portion of Parcel 100, as shown in Exhibit D, but 

specifically alleges that “[t]he designation of the OHWM in the WDNR Concurrence does not 

cover the entire shoreline of Parcel 100,” and further that “WDNR has made no determination of 

the location of the OHWM on Parcel 92.”  Compl., ¶ 23.  Defendants’ assertions that “the City 

received DNR approval to move forward with this development” and “DNR approved the 

project,” Defs’ Br. at 3, must be rejected because they contradict the allegations in the 

Complaint.  According to the factual allegations of the Complaint (which, as Defendants’ 

concede, must be taken as true for purposes of this motion), WDNR made no determination 

whatsoever concerning the portion of the property carved out of Parcel 92.  Nor, as a legal 

matter, is WDNR’s action the equivalent of regulatory “approval to move forward” with the 

City’s planned sale.  The “Concurrence” itself does not purport to grant such approval and, 

indeed, WDNR has no authority to approve a sale of Trust property.   

 Finally, for purposes the analysis that follows, it is important to note that Plaintiffs are 

not asking this Court to apply State law, such as would be involved in a determination of the 

ordinary high water mark.  The Complaint asserts that all or some portion of the hotel parcel is 

Public Trust property, and that the City’ transfer of title dispossesses citizens of a fundamental 

property interest recognized by the federal government at the founding of our nation.  
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II. PLAINTIFFS’ INTEREST IN PROPERTY UNDER THE PUBLIC TRUST 
DOCTRINE IS A FUNDAMENTAL RIGHT SECURED BY THE 
FOURTEENTH AMENDMENT. 
 

Fundamental rights include those specifically protected by the Bill of Rights. Zinermon v. 

Burch, 494 U.S. 113, 125 (1990).  In addition to those enumerated rights, “the Due Process 

Clause contains a substantive component that bars certain arbitrary, wrongful government 

actions "regardless of the fairness of the procedures used to implement them.” Id. (quoting 

Daniels v. Williams, 474 U. S. 327, 331 (1986)).  In these cases, “the constitutional violation 

actionable under § 1983 is complete when the wrongful action is taken.”  Id.  

Defendants’ principal argument in support of their motion is that there are “adequate state 

law remedies” for the City’s unconstitutional conduct.  But if governmental action deprives a 

person of a fundamental right, inherent in our nation’s legal traditions, he “may invoke § 1983 

regardless of any state-tort remedy that might be available to compensate him for the deprivation 

of these rights.”  Zinermon, 494 U.S. at 125.  “It is no answer that the State has a law which, if 

enforced, would give relief.  The federal remedy is supplementary to the state remedy, and the 

latter need not be first sought and refused before the federal one is invoked.”  Monroe v. Pape, 

365 U.S. 167, 183 (1961) (overruled on other grounds by Monell v. Dept. of Soc. Servs. of City of 

N.Y., 436 U.S. 658 (1978)). 

a. The Property Interest Protected by the Public Trust Doctrine is Conferred by the 
Federal Constitution. 

 
In determining whether a property interest merits substantive due process protection, the 

court begins “by examining our Nation's history, legal traditions, and practice.”  Washington v. 

Glucksberg, 521 U.S. 702, 710 (1997).  For § 1983 claims not specifically arising under the Bill 

of Rights, courts ask whether the specific right or interest at stake is among “those fundamental 

rights and liberties which are, objectively, deeply rooted in this Nation's history and tradition, 
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and implicit in the concept of ordered liberty.”  Id. at 720-21.  There is no question that the 

property right protected by the Public Trust Doctrine is “deeply rooted in this Nation’s history 

and tradition.”  

The Public Trust Doctrine was not established by Wisconsin law; rather it is a principle 

of federal constitutional law and has been recognized by all states considering the question.  See 

Arizona Ctr. for Law in Pub. Int. v. Hassell, 837 P.2d 158, 167, n.13 (Ariz. App. 1991) (citing 

decisions from thirty eight states).  This is because the body of law known as the “Public Trust 

Doctrine” protects a property interest conferred by the federal Constitution.  That property 

interest is enshrined in the State constitution in the clause requiring that navigable waters and 

their beds granted at statehood must remain “forever free” (Wis. Const., art. IX, § 1.)  This 

language was taken directly from Article IV of the Northwest Ordinance of 1797, establishing 

the United States territory that later became the states of Wisconsin, Ohio, Indiana, Illinois and 

Michigan. 

The Supreme Court has firmly established that title to navigable waters and their beds 

was granted to the states by the Constitution:  

[T]he State's title to lands underlying navigable waters within its boundaries is 
conferred not by Congress but by the Constitution itself.    The rule laid down in 
Pollard's Lessee has been followed in an unbroken line of cases which make it 
clear that the title thus acquired by the State is absolute so far as any federal 
principle of land titles is concerned.   

 
Oregon ex rel. State Land Bd. v. Corvallis Sand & Gravel Co., 429 U.S. 363, 374 (1977) (citing 

Pollard's Lessee, 44 U.S. (3 How.) 212).   

In Martin v. Waddell, 41 U.S. (16 Pet.) 367 (1842), the Court applied federal common law 

to reject a landowner’s claim to an oyster fishery that was located on the bed of public waters of 
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the state of New Jersey.  The court concluded that with the formation of the United States, the 

lands that had once belonged to England passed to the state of New Jersey, holding: 

[W]hen the revolution took place the people of each state became themselves 
sovereign; and in that character hold the absolute right to all their navigable 
waters, and the soils under them, for their own common use, subject only to the 
rights since surrendered by the constitution to the general government. 
 

Id. at 410. 

The Constitution grants to Congress the power to establish new states in Article IV, 

Section 3.  The equal footing doctrine is the principle of federal constitutional law that all states 

admitted to the Union under the Constitution since 1789 took title to that territory on the same 

basis as the original thirteen colonies: 

In 1842, the Court declared that for the 13 original States, the people of each 
State, based on principles of sovereignty, hold the absolute right to all their 
navigable waters and the soils under them, subject only to rights surrendered and 
powers granted by the Constitution to the Federal Government. In a series of 
19th-century cases, the Court determined that the same principle applied to States 
later admitted to the Union, because the States in the Union are coequal 
sovereigns under the Constitution.  These precedents are the basis for the equal-
footing doctrine, under which a State's title to these lands was conferred not by 
Congress but by the Constitution itself.   It follows that any ensuing questions of 
navigability for determining state riverbed title are governed by federal law. 

 
PPL Montana, LLC v. Montana, 132 S. Ct. 1215, 1227 (2012) (citations and quotations omitted). 

“The shores of navigable waters, and the soils under them, were not granted by the Constitution 

to the United States, but were reserved to the states respectively.”  Pollard’s Lessee, 44 U.S. (3 

How.) at 230. 

The federal Constitution’s reservation of submerged lands to the states does not result in 

the states having a proprietary interest in those lands.  Rather, the state holds title as a fiduciary, 

as described in the seminal case Illinois Central R. Co. v. Illinois, 146 U.S. 387 (1892).  In that 

case, the Court determined that the Illinois Legislature could not make an irrepealable grant of 
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Lake Michigan lakebed to the railroad for Chicago’s inner harbor, and that the State was thus 

free to revoke its grant after the railroad constructed the harbor facilities.  In so holding, the 

Court declared:  

The State can no more abdicate its trust over property in which the whole people 
are interested, like navigable waters and soils under them, so as to leave them 
entirely under the use and control of private parties, except in the instance of 
parcels mentioned for the improvement of the navigation and use of the waters, or 
when parcels can be disposed of without impairment of the public interest in what 
remains, than it can abdicate its police powers in the administration of 
government and the preservation of the peace.  In the administration of 
government the use of such powers may for a limited period be delegated to a 
municipality or other body, but there always remains with the State the right to  
revoke those powers and exercise them in a more direct manner, and one more 
conformable to its wishes.  So with trusts connected with public property, or 
property of a special character, like lands under navigable waters; they cannot be 
placed entirely beyond the direction and control of the state.  

 
Id. at 453-54. 

Defendants’ observation that the federal government has had neither title to, nor 

applicable laws regulating Trust property since Wisconsin statehood, Defs’ Br. at 7, misses the 

point.  The State of Wisconsin inherited title but did not create the public’s equitable property 

right in submerged lands.  The State’s title and authority is based on transfer of Trust lands from 

the federal government, and is circumscribed by the Trust obligation.  The Supreme Court in 

Illinois Central, supra, held that state legislative authority over navigable waters and their beds 

must be exercised in furtherance of the public interest, and that authority may not be abdicated.  

The City of Sturgeon Bay’s act of approving the sale of Trust property has the consequence of 

placing the hotel parcel “entirely beyond the direction and control of the State,” id., 146 U.S. at 

154, because the State legislature did not act to approve the sale.  The sale of Trust property is an 

appropriation of the State’s title and a deprivation of the public property right established under  

the federal Constitution.   
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b. Plaintiffs’ Complaint Contains Specific Allegations Identifying the Narrow 
Interest Entitled to Substantive Due Process. 

 
Federal courts "have always been reluctant to expand the concept of substantive due 

process because guideposts for responsible decisionmaking in this unchartered area are scarce 

and open-ended." Collins v. City of Harker Heights, 503 U.S. 115, 125 (1992).  Therefore, before 

examining whether the substantive right at stake is well grounded in the nation’s legal history, 

courts have required a “careful description” of that interest.  The federal courts’ emphasis on 

judicial restraint appears in cases such as those cited by Defendants, Br. at 11, where the claimed 

right is not enumerated in the Constitution.  As described above, however, the property right 

protected by the Public Trust Doctrine was conferred by the federal Constitution.  It is a right as 

firmly entrenched in our Nation’s jurisprudence as the private property rights protected by the 

Takings Clause.  Because it results in the extinguishment of the public’s equitable title, 

Plaintiffs’ claim is the mirror image of a takings claim.  

Narrowly framed, Plaintiffs’ Complaint alleges that Defendants deprived them of their 

substantive right to maintain Trust property under the State’s administration and control.  The 

Complaint describes Defendants’ actions depriving them of this right.  The Complaint alleges 

that the State holds title to the beds of navigable waters in trust for the benefit of Wisconsin 

citizens, including Plaintiffs.  Compl., ¶¶ 3, 8-14, 19.  The Public Trust Doctrine makes it 

unlawful for any person or entity to convey Public Trust lands to a private person for a private 

purpose. Compl., ¶¶ 4, 31.  Plaintiffs have alleged that “[t]he conveyance of the Property to 

Sawyer Hotel pursuant to the Development Contract will result in a private entity having 

complete ownership and control over the Property.”  Compl., ¶ 47.  The Complaint further 

alleges that “[t]he construction and operation of a hotel on the Property pursuant to the 

Development Contract will remove the entire area of the Property from public use and will result 
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in no portion of the Property being open to the general public or devoted to a public purpose.”  

Compl., ¶ 48.  Finally, the Complaint alleges that “[b]y approving the conveyance of the 

Property without the prior authorization of the Wisconsin Legislature, including review of such 

authorizing legislation as is required by Section 13.097 of the Wisconsin Statutes, and by 

purporting to convey an interest in and control of Public Trust property to a private entity for an 

exclusively commercial purpose, the City and WRA will take, deprive or otherwise diminish the 

beneficial interest of the Plaintiffs and other citizens in the use of Trust property, in violation of 

the rights of Plaintiffs and other Wisconsin citizens under the Due Process Clause of the 

Fourteenth Amendment.”  Compl., ¶ 37. 

In characterizing Plaintiffs’ § 1983 claim as a complaint that the City “violated State 

law,” Defendants fail to recognize both the source of the property right protected by the Trust 

Doctrine and the magnitude of the City’s action.  Plaintiffs’ property right does not originate 

under Wisconsin’s body of Public Trust law, but rather from the federal constitutional guarantee 

that states will safeguard Trust lands for public use.   The right claimed by Plaintiffs to be 

protected by substantive due process is the fundamental right to prevent the extinguishment of 

public rights in the hotel parcel.    

Plaintiffs’ constitutional claim is not a dispute about the regulation of Trust property; it 

does not require the Court to “determine the extent to which the prerogative over lands under the 

water shall be exercised.”  Milwaukee v. State, 193 Wis. 423, 441, 214 N.W. 820 (1927).   

Unlike cases alleging that the state has mismanaged its regulation of the Trust—a matter 

generally considered to be governed by state law—Plaintiffs’ substantive due process claim is 

based on their interest in preventing the removal of Trust property from the State’s 

administration and control.  That right is conferred by federal law.   
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Defendants cite Pappas v. Milwaukee County, No. 09C598, 2010 WL 1484234 (E.D. 

Wis. Apr. 12, 2010), as an example of a decision rejecting a substantive due process claim based 

on the Public Trust Doctrine.  In that case, the court held that the plaintiff, a disgruntled former 

member of the South Shore Yacht Club, had no § 1983 claim against the County and the WDNR 

arising from the defendants’ administration of lakebed property leased by the County to the 

Yacht Club.  The plaintiff alleged that the government defendants violated the Public Trust 

Doctrine by restricting his access to the property.  Id. at *1.  At WDNR’s prodding, the County 

had required the Club to open areas of the property to public access, although not to the extent 

sought by Pappas.  See id. 

The Wisconsin legislature, as trustee, and its delegees have considerable discretion in the 

regulation and administration of Trust property.  See, e.g., State v. Vill. of Lake Delton, 93 Wis. 

2d 78, 286 N.W.2 622 (Ct. App. 1979) (Village boating ordinance which “zoned” an area of 

Lake Delton exclusively for Tommy Bartlett water show found to be a lawful exercise of 

delegated authority over navigable water).  It is therefore unsurprising that the federal court in 

Pappas found that a citizen had no claim under § 1983 based on his disagreement with WDNR’s 

discretionary administration of property subject to the Trust.  Numerous Wisconsin public trust 

cases involve the regulation of private riparian owners in the State’s role as Trustee to protect 

public rights in navigable water.  See, e.g., Hixon v. Pub. Serv. Comm’n, 32 Wis. 2d 608, 146 

N.W.2d 577 (1966) (Commission, as predecessor of WDNR, had delegated authority to deny a 

permit for a breakwater to prevent material obstruction to navigation); State v. Trudeau, 139 

Wis. 2d 91, 408 N.W.2d 337 (1987) (development found to encroach on public lakebed based on 

DNR identification of OHWM); see also Wis. Stat. ch. 30, subch. II, Navigable Waters and 

Navigation in General (codifying common law restrictions against encroachments on public 
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lakebed).  In contrast to these kinds of public trust cases (Pappas numbering among them), 

Plaintiffs here are not asking the Court to second-guess the State or WDNR’s administration of 

Trust property.   Their injury is the removal of property from the State’s administrative authority 

upon the City’s transfer of property out of the Trust.  Under the Public Trust Doctrine, the 

government cannot “abdicate its trust over property in which the whole people are interested . . . 

so as to leave them entirely under the use and control of private parties.”  Illinois Central R.Co., 

146 U.S. at 453.   

c. The Existence of State Law Remedies Is Irrelevant to Plaintiffs’ § 1983 Claim. 
 

Defendants assert that the availability of state law remedies bars Plaintiffs’ substantive 

due process claim.  Defs.’ Br. at 10 (citing Fox v. Hayes, 600 F.3d 819 (7th Cir. 2010).)  But the 

Supreme Court has rejected the notion that a plaintiff must demonstrate a lack of adequate state 

law remedies in order to plead a viable substantive due process claim under § 1983.   Because 

this is not an element of a substantive due process claim, Defendants’ argument in this regard is 

nothing more than a refashioning of their argument, refuted above, that the property interest at 

stake arises solely as a matter of state law. 

In the Fox case cited by Defendants, the Seventh Circuit dismissed a substantive due 

process claim brought after the defendant law enforcement officers coerced the plaintiff into 

confessing to the murder of his child, and jailed him for eight months before the charges were 

dropped based on DNA evidence.  Id. at 825.   After affirming the plaintiffs’ Fourth Amendment 

claim based on lack of probable cause, the court turned to the substantive due process claim and 

concluded: 

The Supreme Court has long counseled against shoe-horning into the more 
general protections of the Fourteenth Amendment claims for which another 
amendment provides more specific protection.  It also has held, in a line of cases 
stemming from Parratt v. Taylor, 451 U.S. 527, 535-44, 101 S. Ct. 1908, 68 L. 
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Ed. 2d 420 (1981), that a plaintiff cannot invoke the substantive due process 
clause where state laws provide an adequate postdeprivation remedy for the 
complained-of conduct.  

 
Id. at 841.   The Fox court’s reasoning in this context is dicta1 that unduly extends the holding of 

Parratt v. Taylor beyond Supreme Court precedent.  Fox stands for nothing more than the 

proposition that a substantive due process claim based on unlawful police conduct cannot be 

fashioned out of a hybrid of Fourth Amendment and state law malicious prosecution claims.  See 

McCann v. Mangialardi, 337 F.3d 782, 786 (7th Cir. 2003); Brooks v. City of Chicago, 564 F.3d 

830, 833 (7th Cir. 2009).   

As the Supreme Court confirmed in Zinermon v. Burch, 494 U.S. 113, 128 (1990), the 

Parratt rule, which requires a plaintiff to demonstrate a lack of adequate post-deprivation state 

law remedies, narrowly applies to certain procedural due process claims in which 

“postdeprivation tort remedies are all the process that is due, simply because they are the only 

remedies the State could be expected to provide.”  The Zinermon court clearly distinguished 

procedural due process claims from the two other classes of due process claims that may be 

brought under § 1983, in which “[a] plaintiff, under Monroe v. Pape, may invoke § 1983 

regardless of any state-tort remedy that might be available to compensate him for the deprivation 

of these rights.”  Id. at 125 (citing Monroe, 365 U.S. 167, 173-174) (analyzing a substantive due 

process claim).  These include (1) claims based on the Fourteenth Amendment’s incorporation of 

many of the specific protections defined in the Bill of Rights; and (2) claims under the 

substantive component of the Fourteenth Amendment “that bars certain arbitrary, wrongful 

government actions regardless of the fairness of the procedures used to implement them.”  Id.  

                     
1 The Fox court affirmed dismissal of the substantive due process claim on the basis that the Fourth Amendment 
claim—which it had affirmed--provided more specific protection for the wrongs committed.   
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“As to these two types of claims, the constitutional violation actionable under § 1983 is complete 

when the wrongful action is taken.”  Id.  As the Zinermon court explained: 

In Monroe, this Court rejected the view that § 1983 applies only to violations of 
constitutional rights that are authorized by state law, and does not reach abuses of 
state authority that are forbidden by the State's statutes or Constitution, or are torts 
under the State's common law. It explained that § 1983 was intended not only to 
“override” discriminatory or otherwise unconstitutional state laws, and to provide 
a remedy for violations of civil rights “where state law was inadequate,” but also 
to provide a federal remedy “where the state remedy, though adequate in theory, 
was not available in practice.” The Court said: 

 
“It is no answer that the State has a law which, if enforced, would 
give relief. The federal remedy is supplementary to the state 
remedy, and the latter need not be first sought and refused before 
the federal one is invoked.” 

 
Thus, overlapping state remedies are generally irrelevant to the question of the 
existence of a cause of action under § 1983. A plaintiff, for example, may bring a 
§ 1983 action for an unlawful search and seizure despite the fact that the search 
and seizure violated the State's Constitution or statutes, and despite the fact that 
there are common law remedies for trespass and conversion. As was noted in 
Monroe, in many cases there is “no quarrel with the state laws on the books”; 
instead, the problem is the way those laws are or are not implemented by state 
officials. 

 
Zinermon, 494 U.S. at 124-25 (citations omitted).  Accordingly, once the Court finds, as 

Plaintiffs have alleged, that they have been deprived of an interest in property conferred under 

the federal equal footing doctrine, there is no additional inquiry concerning state law remedies.   

III. DEFENDANTS DEPRIVED PLAINTIFFS OF AN INTEREST IN PROPERTY 
WITHOUT PROCEDURAL DUE PROCESS AS REQUIRED BY THE 
FOURTEENTH AMENDMENT 

 
Even if the Court were to find, as Defendants argue, that the property right at stake in this 

case does not merit substantive due process protection, Plaintiffs have nevertheless alleged a 

cognizable claim for a violation of procedural due process based on the City’s authorization of 

the sale of Public Trust property.   Procedural due process protects persons from mistaken or 

unjustified deprivations of life, liberty or property.  Zinermon, 494 U.S. at 125-126.  With 
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respect to procedural due process claims based on a property interest, the required elements are 

“(1) a cognizable property interest; (2) a deprivation of that property interest; and (3) a denial of 

due process.” Price v. Bd. of Ed. of Chicago, 755 F.3d 605, 607 (7th Cir. 2014).   

A. Plaintiffs’ Procedural Due Process Claim is Clear from the Allegations in the 
Complaint. 

 
Plaintiffs survive a motion to dismiss where the factual allegations in the pleadings 

establish a plausible claim for relief. Ashcroft v. Iqbal, 556 U.S. 662, 679 (2009). The pleadings 

must set forth “some specific facts” to support the legal claims. McCauley v. City of Chicago, 

671 F.3d 611, 616 (7th Cir. 2011). “The degree of specificity required is not easily quantified, 

but ‘the plaintiff must give enough details about the subject-matter of the case to present a story 

that holds together.’” Id. (quoting Swanson v. Citibank, N.A., 614 F.3d 400, 404 (7th Cir.2010).) 

Plaintiffs claim that Defendants deprived them of their beneficial interest in public trust 

property by agreeing to convey the hotel parcel to a private commercial entity without due 

process of law.  Specifically, Defendants failed to provide a meaningful process to determine the 

boundary of the Public Trust property despite ample evidence indicating that all or a part of the 

hotel parcel is situated on Lake Michigan lakebed.  Plaintiffs allege that the City’s environmental 

site assessments, historical maps, and aerial photographs demonstrated that the Property and 

proposed hotel are wholly or in part below the OHWM and thus Public Trust property.  Compl., 

¶24.  The City was on notice of the existence of this evidence yet the City failed to even consider 

this information, much less conduct a meaningful hearing and inquiry.  Instead, the City claims 

to rely on a WDNR “Concurrence” that was prepared without a hearing and does not cover the 

entire hotel parcel.  Compl., ¶¶ 22-23; Defs.’ Br. at 2.  Plaintiffs further allege that the City failed 

to seek legislative approval of the sale of Public Trust property.  A statutorily prescribed 
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investigation and report by WDNR is required for legislative approval of sales of Public Trust 

property.  Compl., ¶¶ 35-37 (citing Wis. Stat. § 13.097).   

Plaintiffs’ Complaint sufficiently alleges a procedural due process violation to defeat 

Defendants’ motion, as the federal district court concluded in an analogous case, Friends of the 

Parks v. Chicago Park District, No. 14-cv-09096, 2015 WL 1188615 (N.D. Ill., Mar. 12, 2015),  

involving the lease of public trust property for the Lucas Museum of Narrative Art (“LMNA”).  

The plans for the museum on the Chicago lakefront include the replacement of a parking lot with 

a public museum and the creation of five acres of green space.  In its memorandum denying a 

motion to dismiss the plaintiffs’ due process claim, the court concluded:   

Here Plaintiffs allege that Defendants are violating due process because 
Defendants are transferring control of the lakefront property to the LMNA 
without first obtaining authorization from the Illinois General Assembly. . . . 
Plaintiffs argue that here, they are not suing on behalf of the government, but 
rather, to enforce their own rights as beneficiaries of property held in the public 
trust.  Plaintiffs further contend that they have been deprived of the chance to 
oppose Defendants’ conveyance of property to the LMNA in the proper forum the 
General Assembly of Illinois. 
 
Construing the allegations in Plaintiffs’ favor, as required, Plaintiffs have 
sufficiently stated a procedural due process claim under the Fourteenth 
Amendment.  Plaintiffs have alleged a state-created property interest in the 
lakefront property and that Defendants’ actions are depriving Plaintiffs of that 
interest.  Plaintiffs further have alleged that Defendants have not provided 
sufficient process for that deprivation by failing to obtain approval from the 
General Assembly.  Consequently, Defendants’ Motion to Dismiss is denied with 
respect to Count I.  

 
Id. at *10.  As in that case, Plaintiffs here have alleged that the City’s disposition of filled 

lakebed violated the Due Process Clause because it was made without legislative authorization.   

Further, to the extent Defendants in this case deny that the hotel parcel is subject to the Trust, 

they failed to provide adequate process to make such a determination.     
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B. Plaintiffs May Not Be Deprived of Their Interest in Public Trust Property Without 
Due Process. 

 
Property interests entitled to procedural due process under the Fourteenth Amendment 

“are created and their dimensions are defined by existing rules or understandings that stem from 

an independent source such as state law.”  Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 

538 (1985) (quoting Bd. of Regents v. Roth, 408 U.S. 5k64, 557 (1972).  A wide variety of state 

property interests have been recognized and protected in procedural due process cases. See 

Logan v. Zimmerman Brush Co., 455 U.S. 422, 430 (1982) (“[T]he types of interests protected as 

‘property’ are varied and, as often as not, intangible, relating “‘to the whole domain of social and 

economic fact.’”)  Protected property interests include horse trainer’s licenses, utility service, 

disability benefits, high school education, government employment, driver’s licenses and welfare 

benefits. Id. at 430-31. 

As described above, Plaintiffs right to prevent the extinguishment of their rights in Public 

Trust property is a substantive right protected by the Due Process Clause.  In addition, Plaintiffs 

have alleged a cognizable procedural due process violation for deprivation of Plaintiffs’ 

beneficial property interest in Public Trust property.   Defendants acknowledge this property 

interest on the part of Plaintiffs. Defs’ Br. at 6 (stating that the Public Trust Doctrine “is intended 

to hold certain shoreline property in trust for public use.”).  Plaintiffs were entitled to procedural 

safeguards to prevent an unconstitutional deprivation of that interest. 

C. Plaintiffs Were Entitled to Meaningful Pre-Deprivation Process.  
 
Defendants assert that “the City and DNR approved the project and found no violation of 

the Public Trust Doctrine.” Defs.’ Br. at 3.  At least with respect to Parcel 100, this statement 

apparently refers to the WDNR Concurrence, purporting to determine the location of the 

ordinary high water mark of Lake Michigan and boundary of Public Trust property.  The City 
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also apparently claims that Parcel 92 is landward of the Public Trust boundary despite the fact 

that WDNR has made no such determination with respect to Parcel 92.  See supra, Section I.  

Alternatively, the City may be asserting that the conveyance of lakebed property for a hotel 

development is consistent with the Public Trust Doctrine.   The City has not specified either in its 

Answer (containing primarily general denials) or its Brief.  Regardless, the City’s decision to 

convey the property to a private developer was devoid of constitutionally guaranteed procedural 

due process for Plaintiffs. 

“The fundamental requirement of due process is the opportunity to be heard at a 

meaningful time and in a meaningful manner.” Mathews v. Eldridge, 424 U.S. 319, 333 (1976) 

(quotations omitted).  Determining the “specific dictates” of what process is due  

generally requires consideration of three distinct factors: First, the private interest 
that will be affected by the official action; second, the risk of an erroneous 
deprivation of such interest through the procedures used, and the probable value, 
if any, of additional or substitute procedural safeguards; and finally, the 
Government’s interest, including the function involved and the fiscal and 
administrative burdens that the additional or substitute procedural requirement 
would entail. 

 
Id. at 334-35.     

The Mathews test requires in most circumstances notice and a hearing before an 

individual is deprived of a property interest. U.S. v. James Daniel Good Real Prop., 510 U.S. 43, 

53 (1993) (“The right to prior notice and a hearing is central to the Constitution’s command of 

due process.”).  “The purpose of this requirement is not only to ensure abstract fair play to the 

individual.  Its purpose, more particularly, is to protect his use and possession of property from 

arbitrary encroachment—to minimize substantively unfair or mistaken deprivations of property.” 

Id. (quoting Fuentes v. Shevin, 407 U.S. 67, 80-81 (1972)).   
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In a line of due process cases beginning with Parratt v. Taylor, 451 U.S. 527 (1981), the 

Court has held that pre-deprivation process may not be required where the government’s conduct 

is “random and unauthorized.”   The Parratt rule “is not an exception to the Mathews balancing 

test, ‘but rather an application of that test to the unusual case in which one of the variables of the 

Mathews equation—the value of predeprivation safeguards—is negligible in preventing the kind 

of deprivation at issue.’”  Porter, 93 F.3d at 309 (quoting Zinermon, 494 U.S. at 129).   The rule 

of Parratt, which excuses the government’s failure to provide pre-deprivation due process where 

“adequate post-deprivation remedies” are available, applies only in limited circumstances: 

Parratt is limited to a narrow category of due process cases where the plaintiff 
claims he was denied a meaningful pre-deprivation hearing, but under 
circumstances where the very notion of a pre-deprivation hearing would be 
impractical and even nonsensical, and where the deprivation was not carried out 
through established state procedures.  The fact that the alleged wrongdoing also 
violated state law and could support a tort claim is not sufficient to invoke the 
Parratt doctrine.   
 

… 
 
Parratt is limited in three ways: first, “random and unauthorized” conduct means 
unforeseeable misconduct that cannot practicably be preceded by a hearing; 
second, misconduct that is legally enabled by a state’s broad delegation of power 
is not “random and unauthorized”; and third, an official’s subversion of 
established state procedures is not “random and unauthorized” misconduct. 

 
Armstrong v. Daily, 786 F.3d 529, 539, 543 (7th Cir. 2015) (citations omitted).    

As set forth below, the rule of Parratt does not apply in this case, because the deprivation 

of Plaintiffs’ property right was not random and unauthorized but was instead the predictable 

result of the City’s exercise of broad discretion under delegated statutory authority.     
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i. Defendants Failure to Provide a Meaningful Pre-Deprivation Hearing to Determine 
Whether All or Part of the Hotel Parcel is Public Trust Property Violated Plaintiffs’ 
Due Process Rights.      

 
Defendants inexplicably denied in their Answer that the City was even on notice of 

Plaintiffs’ concern regarding public ownership of the hotel parcel.  Answer, ¶ 26.   In their Brief, 

however, Defendants assert that Plaintiffs “had the opportunity to voice their concerns during 

public hearings and meetings… among other times.”  Defs’ Br., at 3.   But the fact that a plaintiff 

has attempted to notify a governmental entity or actor of a mistaken or unfair deprivation, as 

Plaintiffs have alleged, does not constitute due process.  In many due process cases, the plaintiffs 

have undertaken significant efforts to have their concerns heard to no avail. See, e.g., Schepers v. 

Comm’r, Ind. Dep’t of Corr., 691 F.3d 909 (7th Cir. 2012) (Department refused to correct sex 

offender registry errors despite complaints); Porter, 93 F.3d 301 (ownership rights of horses 

terminated despite owner’s demands that they be returned).   

Although Plaintiffs made efforts to inform City officials that the hotel development was 

sited on filled lakebed, the City did not initiate any sort of process to actually determine the 

boundary of the Public Trust.   The fact that the City prevailed on WDNR to paper over the 

transaction with a “Concurrence”2 as to the location of the OHWM for a portion of the hotel 

parcel (see Compl., ¶¶ 22-23 and Ex. D) shows that it was certainly feasible to enlist WDNR to 

make a complete investigation and OHWM determination for the entire parcel.  This additional 

procedural step could have easily been incorporated into the City’s established urban 

redevelopment planning process.  Instead, Defendants ignored Plaintiffs’ concerns and signed a 

development contract with Sawyer Hotel Development, LLC. See Compl., Ex. A.   

                     
2 DNR procedures for making an OHWM determination were not followed here even with respect to Parcel 100.  
The DNR Concurrence was signed by a policy position employee who purported to render an “opinion” with respect 
to the scientific concept of accretion despite a complete lack of qualifications for making such a determination.  See 
Compl., Ex. D.   
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Under the Mathews balancing test, Plaintiffs were entitled to pre-deprivation process.  

First, Plaintiffs’ right is protected under the Wisconsin Constitution.  The deprivation of this 

property right affects not only Plaintiffs but every member of the public.  The magnitude of this 

deprivation should weigh heavily in the balance.  See Mathews, 424 U.S. at 341 (“[T]he degree 

of potential deprivation that may be created by a particular decision is a factor to be 

considered”).   

Second, the risk of an erroneous deprivation is obvious where no pre-deprivation hearing 

is afforded at all.  The risk is particularly significant here because the City stands to benefit 

financially from the development agreement.  See James Daniel Good Real Property, 510 U.S. at 

55-56 (neutral procedure is “of particular importance here, where the Government has a direct 

pecuniary interest in the outcome of the proceeding.”)  The “probable value, if any, of additional 

or substitute procedural safeguards,” Mathews, 424 U.S. at 334, is considerable here.  If it had 

employed a process to fully determine the location of the Public Trust boundary, the City would 

have presumably acted constitutionally to configure the hotel parcel to exclude areas lakeward of 

the OHWM, as they did with respect to the portion of the hotel parcel that overlays Parcel 100.  

See Compl. Exs. D and E. 

As described above, the Parratt rule—under which due process may be satisfied by 

“adequate post-deprivation remedies”—applies in cases where the probable value of additional 

procedural safeguards is nil, because “the very notion of a pre-deprivation hearing would be 

impractical and even nonsensical.”  Armstrong, 786 F.3d at 539.  In typical cases following the 

reasoning of Parratt, the government’s conduct has violated a statute or ordinance that 

specifically prohibits the wrongful conduct.  See, e.g., Belcher v. Norton, 497 F.3d 742, 751 (7th 

Cir. 2007) (Deputy Marshall’s actions in depriving plaintiff of her vehicle clearly violated 
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specific statutory requirements); Leavell v. Illinois Dep’t of Natural Res., 600 F.3d 798, 805-06 

(7th Cir. 2010) (Department’s failure to provide a pre-deprivation hearing was “random and 

unauthorized” because state law specifically required such a hearing).   By contrast, the City in 

this case proceeded under its broad authority and discretion to sell property for urban 

redevelopment as provided by the Wisconsin Statutes.  See Wis. Stat. § 62.11 and ch. 66, subch. 

XIII (authorizing statutes relating to City property, contracts and urban redevelopment).  There is 

no provision in the authorizing statutes or its own ordinances that required Defendants to 

determine whether the hotel parcel is Public Trust property.  “[M]isconduct that is legally 

enabled by a state’s broad delegation of power is not ‘random and unauthorized.’”  Armstrong, 

786 F.3d at 543.  An abuse of such unfettered discretion is “predictable, authorized, and 

preventable with pre-deprivation process.”  Hamlin v. Vaudenberg, 95 F.3d 580, 548 (7th Cir. 

1996).   

It is entirely foreseeable that a municipality located in an area where there has been 

extensive historic filling, such as Sturgeon Bay, might seek to convey filled lakebed areas in the 

pursuit of economic development.  See Armstrong, 786 F.3d at 545 (7th Cir. 2015) (“It is 

foreseeable that law enforcement officers will, on occasion, act overzealously to pursue 

conviction of the wrong person.”); Porter, 93 F.3d 301 (finding unlawful deprivation predictable, 

even following the prescribed notice procedure).   The City’s procedures and the State 

authorizing statutes do not prescribe procedures to prevent the possibility of an unconstitutional 

deprivation of such property.  Under these circumstances, the Parratt rule does not apply.    

The final factor to be considered under the Mathews balancing test in determining what 

process is “due” is the public interest.  Mathews, 424 U.S. at 334-35.  “This includes the 

administrative burden and other societal costs.”  Id.  While this factor can weigh against 
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procedural protections in other situations, in this case Plaintiffs’ interest is fully aligned with the 

public interest in the preservation of Public Trust property.  Indeed it is difficult to conceive of 

an administrative burden or other countervailing interest on the part of the City of sufficient 

magnitude to override the necessity of providing a full and transparent process before conveying 

away public property rights.  Here, the Defendants were directly notified that the hotel parcel 

was located on filled lakebed, yet failed to provide meaningful pre-deprivation process that 

would result in the City either reconfiguring the hotel parcel to avoid the Public Trust violation 

or seeking legislative approval under terms and conditions that would ensure the protection of 

public rights.   

ii. Defendants’ Failure to Seek Legislative Approval of the Sale of Public Trust Property 
Violated Plaintiffs Procedural Due Process Rights.   

 
Defendants’ failure to obtain legislative authorization for the conveyance to Sawyer 

Hotel also violated Plaintiffs’ right to procedural due process guaranteed by the Fourteenth 

Amendment.  Unlike the statutory procedures governing municipal property sales, the 

Legislature’s conveyance of lakebed requires WDNR to prepare a detailed report containing the 

Department’s findings with respect to the location of the lakebed, the purposes of the proposed 

conveyance, and the effect of the proposed conveyance on Public Trust purposes, among other 

details. Wis. Stat. § 13.097(4).  If the proposed grantee is not a governmental unit, the 

Department’s findings must also describe “the extent to which the use of the lake bed area 

subject to the proposed conveyance will be controlled or supervised by a governmental unit, to 

assure conformity with a public trust purpose.” Wis. Stat. § 13.097(4)(f)3.  The Department must 

also report “whether any commercial uses of the lake bed area subject to the proposed 

conveyance are minor and incidental to free public trust purpose uses or whether commercial 

purposes dominate the proposed use of the lake bed area.” Wis. Stat. § 13.097(6)(f).     
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Defendants’ failure to seek the prior authorization of the Legislature deprived Plaintiffs of the 

opportunity for a hearing and legislative determination of whether (and under what terms and 

conditions) the hotel development is consistent with Public Trust purposes and not purely for a 

local pecuniary benefit.   

The circumstances alleged by Plaintiffs do not trigger the Parratt exception to the 

requirement for adequate pre-deprivation procedural due process.  The City was broadly 

authorized to make conveyances of property.  There is no state statute or regulation requiring 

governmental units to seek legislative authorization before conveying property titled in the name 

of the municipality.  As in Zinermon, 494 U.S at 138, the City was clothed with “authority to 

effect the very deprivation complained of here” without providing adequate procedural 

safeguards to ensure that its actions did not result in an unconstitutional deprivation.  That 

Defendants’ actions violate the Public Trust Doctrine, as Plaintiffs have alleged, does not render 

those actions “unauthorized” as that term is used in Parratt, because state law sanctioned the 

City’s conduct.  The sale of property for urban redevelopment in this case was enabled by 

statute, but resulted in an unconstitutional deprivation because of City officials’ abuse of their 

authority.  See Zinermon, 494 U.S. at 138.   As the federal district court found with respect to the 

proposed Lucas Museum in Friends of the Parks, supra, the Defendants’ failure to obtain 

legislative approval is a violation of procedural due process and therefore states a claim under § 

1983. 
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CONCLUSION 
 
 Plaintiffs’ Complaint pleads facts that are sufficient to establish a claim under 42 U.S.C. 

§ 1983 based on substantive and procedural violations of the Due Process Clause of the 

Fourteenth Amendment.   Plaintiffs have properly invoked the jurisdiction of this Court to enjoin 

Defendants’ sale of the hotel parcel as an unconstitutional deprivation of a federally created 

property right without due process of law.  Even if the Court finds that Plaintiffs’ property rights 

arise solely by the operation of Wisconsin law, the allegations in the Complaint nevertheless 

establish that Defendants did not provide (and State statutes do not provide for) constitutionally 

adequate pre-deprivation procedures to safeguard the public against an unlawful destruction of 

that property right.  For the foregoing reasons, Plaintiffs request that the Court deny Defendants’ 

motion to dismiss, take jurisdiction of this case under § 1983 and exercise jurisdiction over 

Plaintiffs’ supplemental state law claims pursuant to 28 U.S.C. § 1367. 

Dated this 10th day of December, 2015. 

     Respectfully submitted, 
 
     /s/ Mary Beth Peranteau    
     One of Plaintiffs’ Attorneys 
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