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June 23, 2015 
 
Mayor Thad Birmingham 
and Members of the Common Council 
City of Sturgeon Bay 
421 Michigan Street 
Sturgeon Bay, WI  54235 
 
 
 RE: Sawyer/Lindgren Hotel Development Conflict With 
  Public Rights Under Art. IX, Sec. 1 of the Wisconsin 

Constitution 
 
Dear Mayor Birmingham and Council Members: 
 
Midwest Environmental Advocates has been investigating potential conflicts 
between the proposed Sawyer/Lindgren Hotel development and the rights of 
the public in navigable waters and lakebed under the public trust doctrine, 
Article IX, Sec. 1 of the Wisconsin Constitution.  The State Constitution 
establishes that the rights of the public extend to all lands that were 
submerged lakebed at the time of Wisconsin statehood.  See Pewaukee v. 
Savoy, 103 Wis. 271, 274, 79 N.W. 436 (1899) (“It is the settled law that 
submerged lands of lakes within the boundaries of the state belong to the 
state in trust for public use. . . . Upon the admission of the state into the Union 
the title to such lands, by operation of law, vested in it in trust to preserve to 
the people of the state forever the common rights of fishing and navigation 
and such other rights as are incident to public waters at common law.”) 
 
In an effort to fulfill the City’s obligation under the Development Contract for 
Hotel for Sturgeon Bay Waterfront Redevelopment dated January 8, 2015, it 
appears that the City has procured a title commitment through a 
mischaracterization of key facts.  The development parcel is described as Lot 
1 of a Baudhuin certified survey map dated 3-11-15 (“Hotel Parcel”) 
(ATTACHMENT 1).  Peninsula Title’s commitment to insure over the rights of 
the public in the Hotel Parcel is subject to rescission if the City’s statements 
are determined to be a material misrepresentation.  See Wis. Stat. § 631.11.    
 
 
 
 

 



  

The DNR’s Ordinary High Water Mark (“OHWM”) 
Determination Does Not Cover the Entire Hotel Parcel 

 
As you know, the City recorded a “WDNR Determination of Concurrence with the 
Approximate Ordinary High Water Mark for the City of Sturgeon Bay West Side Waterfront 
Project,” on October 28, 2014 (the “DNR Concurrence”) (ATTACHMENT 2).  But the DNR 
Concurrence applies to only a portion of the Hotel Parcel.  This is readily ascertained by 
comparing the Hotel Parcel CSM with the survey exhibit attached to the DNR Concurrence.  
On its face, the exhibit (which is based on a Baudhuin plat of survey dated 10-2-2014) 
states that the parcel subject to DNR’s OHWM determination contains 13,524 sq.ft.  In 
comparison, the CSM states that the Hotel Parcel contains 38,720 sq. ft.    
 
An earlier version of the 2014 plat of survey (ATTACHMENT 3, dated 4-3-2014 and possibly 
prepared in connection with the City’s request for DNR to issue an OHWM “concurrence”) 
includes a dashed line extending northwest from the top of that parcel, roughly along the 
parcel boundary.  This line extension is not part of the DNR Concurrence.  It does not 
appear in the recorded document either as an exhibit or as part of the legal description.  See 
Attachment 2, Ex. A.  While the City may have desired to have the extended dashed line 
included as part of its OHWM concurrence, the DNR declined to do so. 
 

The City is Proceeding at Significant Risk 
That Title Insurance for the Hotel Parcel will be Rescinded 

 
Consistent with the fact that the DNR Concurrence is limited to approximately one-third of 
the area of the Hotel Parcel, Peninsula Title’s original title commitment dated 3-23-2015 
(ATTACHMENT 4) included standard exceptions to the policy in Schedule B-2.  The title 
commitment included exceptions as to “the title to any filled land” (paragraph 7 of the 
exceptions), “any part of the insured land falling within the bed of Sturgeon Bay or 
unlawfully reclaimed from said Sturgeon Bay” (paragraph 10) and “title to that portion of 
the captioned property lying below the high-water mark of the Sturgeon Bay” (paragraph 
11).   
 
These exceptions were removed from the commitment at the request of the City Attorney 
in correspondence dated May 11, 2015 (ATTACHMENT 5), which broadly represented that 
DNR “had made a determination of what land is within the bed of Sturgeon Bay and what land is 
outside of the bed of Sturgeon Bay and has determined that natural accretion led to the 
attachment of a portion of the filled in land to the land of the City of Sturgeon Bay,” and that 
“this title commitment is for land landward of the ordinary high water mark line.”  Given the 
more limited legal description in the Concurrence and the DNR’s specific refusal to 
recognize the OHWM line extension in the 4-3-2014 Baudhuin survey, these do not appear 
to be inadvertent misstatements. 
 
Whether intentional or mistaken, the statements in the May 11th letter appear to be 
material misrepresentations of fact.  Peninsula Title’s letter agreeing to the requested 
removal of exceptions is dated one day later (ATTACHMENT 6), suggesting that the insurer 
relied on the City’s representations, rather than an independent investigation by its 
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underwriter.  This is troubling, not only because of its mischaracterization of the DNR 
document, but also because the City has in its possession documents and reports 
conclusively showing that the Hotel Parcel is situated on artificially filled lands.   
 

Overwhelming Evidence Confirms That Most of the 
Hotel Parcel is Filled Lakebed Subject to the Public Trust Doctrine 

 
There is a great deal of readily available evidence confirming that the Hotel Parcel is 
situated on the filled bed of Sturgeon Bay.  Detailed maps beginning with the 1891 Sanborn 
fire insurance map (ATTACHMENT 7) depict the rectangular shape of extensions of docks or 
wharves from the natural shoreline.  The dock was enlarged and structures incrementally 
added as shown by the 1904 and 1919 Sanborn maps (ATTACHMENTS 8 and 9).  One “wing” 
of the proposed hotel structure is sited over the dock/fill. Portions of the hotel are sited 
over what was surveyed as open water in 1891.  See ATTACHMENT 10, a map of the hotel 
parcel overlaid with the shorelines depicted on the Sanborn maps.   
 
The map evidence is consistent with title documents recorded with the Door County 
Register of Deeds, beginning with the Plat of the Village of Bayview recorded by Joseph 
Harris in 1873 (ATTACHMENT 11).   The Bayview Plat depicts the shoreline of Sturgeon Bay 
and shows Lots 1 through 9 of Block 8 as being either partially or entirely submerged.  For 
comparison purposes, the attached tax parcel map obtained as part of the City’s response 
to MEA’s open record request (ATTACHMENT 12) shows Lots 1 through 6 of Block 8 of the 
Bayview Plat forming the southern portion of 92-100 East Maple Street.  These maps 
evidence that most of the Hotel Parcel footprint was under water at least until 1873.   
 
Deeds in the City’s chain of title confirm that the Hotel Parcel was largely created by 
artificially filling submerged lakebed.  For example, an 1891 deed from Harris to Martin 
conveying portions of Lots 4 through 7 of Block 8 of the “Village of Bay View” (ATTACHMENT 
13) includes “the steamboat dock + warehouse thereon, built upon the above described Lots and 
extending therefrom into the waters of Sturgeon Bay.”  These structures are depicted on the 
1891 Sanborn fire insurance map (ATTACHMENT 7) as the “Harris Dock.”  The 1904 Sanborn 
map (ATTACHMENT 8) labels an enlarged dock with additional structures as the “Sawyer 
Dock” of Teweles & Brandeis, consistent with the 1903 deed to “Arthur M. Teweles and 
Isidore Brandeis of Sturgeon Bay,” (ATTACHMENT 14) a conveyance that included “all the 
lands…formerly owned by A.W. Lawrence, Sr. and used and occupied by him for planing mill, 
elevator, dock and warehouse purposes.”  
 
In addition to the historic maps and title evidence, the environmental reports prepared for 
the Waterfront Redevelopment Authority provide physical evidence that the Hotel Parcel is 
situated on filled lakebed.   A Phase I Environmental Assessment prepared by AECOM in 
January 2013 included evaluation of historic aerial, Sanborn and topographic maps. The 
Summary, the Records Review, the Findings and Opinions, and the Conclusion state: 
 

“Based on review of historical Sanborn maps, the northern portion of the 
Subject Property [92-100 East Maple Street, 3.69 acres total, encompassing 
the hotel development parcel] is located in an area formerly occupied by 
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water (Sturgeon Bay). Sanborn maps suggest that the area was filled in the 
late 1800s. Furthermore, WDNR information indicated that up to 10 feet of 
fill (including up to 5 feet of wood chips and/or charred wood and/or 
concrete) was identified in soil borings advanced on the Subject Property 
during the LUST case assessment activities.”   

 
The Phase I report provides detail in the Historical Fire Insurance Maps section that in 
1885, “[a] large portion of the Subject Property appeared to be covered by water (Sturgeon 
Bay). A dock was shown near the eastern property boundary.”  In 1891, “A large portion of 
the Subject Property appeared to be covered by water (Sturgeon Bay). Two docks and a 
warehouse were shown near the eastern property boundary.”  In 1898, “A majority of the 
Subject Property (with the exception of property near the eastern boundary) appeared to 
have been filled, as land which was formerly located underwater was shown covered by 
‘Lawrence’s Dock.’”  
 
The Phase II Environmental Report subsequently prepared for the City by Ayers & 
Associates in August 2013 includes geographical cross-sections showing 10 or more feet of 
fill overlaying lake deposits, leaving no doubt that the Hotel Parcel consists primarily of 
filled lakebed.   
 
As you know, the City is preparing to apply to DNR for an exemption to Wis. Admin. Code § 
NR 506.085, which prohibits development of structures on waste fill.  The City cannot in 
good faith acknowledge for regulatory compliance purposes that the property is filled 
lakebed, while also representing to its title insurer that the same property is above the 
OHWM.  The historic maps, title evidence, and the engineering reports leave no doubt that 
the Hotel Parcel consists primarily of a large dock or wharf constructed on filled lakebed 
that caused artificial (speeded up) accretion to form to the southeast (the area of the DNR 
Concurrence).    
 
A century’s worth of Wisconsin law holds that the filling of submerged lands does not 
transfer title to the riparian property owner.  See Menomonee River Lumber Co. v. Seidl, 149 
Wis. 316, 320-321, 135 N.W. 854, 857 (1912) (“One cannot by building up land or erecting 
structures in a lake, the title to the bed of which is in the state, thereby extend his 
possession into the lake and acquire the state’s title.”).  As stated in DNR’s brief in the 
Lighthouse on the Lake case in Two Rivers (see below), “[t]he possession of a deed or 
federal patent purporting to convey title to lakebed . . . is meaningless for that purpose.”  
(citing Illinois Steel Co. v. Bilot, 109 Wis. 418, 84 N.W. 855 (1901)). 
 
The title record and historic Sanborn maps clearly show that most of the lands underlying 
the Hotel Parcel were filled by the City’s predecessors in title, who constructed and 
successively enlarged the wharf that is now viewed by the City as its property.  To the 
extent the historical uses of the Hotel Parcel by the Door County Cooperative and its 
predecessors in interest exceeded the scope of their riparian rights, those uses should be 
considered unprosecuted public trust violations, in the same way that the “Pieces of Eight” 
Restaurant (now the Harbor House) on the Milwaukee lakeshore is a public trust violation.  
See Letter of the Attorney General to DNR Secretary Besadny dated 8-11-1987 (ATTACHMENT 
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15).  The City, as a governmental entity, has a duty to ensure that future uses of the 
property conform to the constitutionally imposed limits of the public trust doctrine. 
 

The DNR’s OWHM Concurrence is Inconsistent with 
Wisconsin Law and the Agency’s Well Established Water Regulatory Policy 

 
MEA disputes the conclusion in the DNR’s Concurrence that the OHWM shifted lakeward 
based on the doctrine of accretion.  That conclusion fails to address the legal effect of 
natural accretion (which adds to the riparian’s title) vs. artificial accretion (which does 
not).  Further, the circumstances under which DNR issued this document do not comport 
with DNR’s well-established procedures for OHWM determinations.  Indeed, by its very 
title, the Concurrence simply suggests that DNR’s Director of Policy and External Affairs on 
a previous determination by the City.  Apparently the “concurrence” process relied 
primarily on a very limited data set provided by the City, including the Baudhuin survey 
and two maps.  It is not clear what political pressure was brought to bear on DNR; however 
the Concurrence was clearly not issued by professional staff or DNR’s water regulatory 
counsel.   
 
 The DNR Concurrence cites the legal principle that submerged lakebed may be removed 
from the public trust via the processes of “accretion,” where land is gradually built up over 
time by waterborne sediments.  The Concurrence concludes:   
 

“The Parcel area . . . appears to have been a shallow bay of 2 ft. water depth 
[to the Low Water Datum].  In [the writer’s] opinion, the Parcel area would 
have filled with sediment slowly over the course of time between the 1925 
[soundings ] map and the 1955 Bulkhead Map.  The gradual addition of soil 
to the shallow area . . . should be considered accretion and would extend the 
riparian title out to the OHWM.” 

 
The City clearly desires to establish that the Hotel Parcel is riparian land formed by the 
“natural” process of accretion (as stated in Attachment 5, the City Attorney’s letter to 
Peninsula Title dated May 11, 2015).  The DNR Concurrence concludes that a portion 
(approximately one-third) of the Hotel Parcel was formed by accretion and thus added to 
the riparian’s title.  However, a review of the court files in Lighthouse on the Lake v. DNR, 
(Manitowoc County Case No. 09-CV-0565), the notorious public trust dispute in the City of 
Two Rivers, shows that the process by which DNR’s External Affairs Director issued the 
Concurrence is not based on a complete investigation according to that agency’s standard 
procedures and Wisconsin law.    
 
In the Lighthouse case, DNR filed voluminous affidavits of staff experts in the water 
resources division to support its position that substantial areas of the Lighthouse Inn were 
comprised of fill or “artificial accretion,” i.e., that structures and fill placed on the lakebed 
either caused or speeded up the accretion process.   See Affidavit of Byron Dale Simon 
(former Chief Biologist, DNR Waterways Protection Section) (ATTACHMENT 16), explaining 
the distinction between natural and artificial accretion.   The above-cited Menominee River 
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Lumber case holds that artificially accreted areas, like filled lands, do not add to the 
riparian’s title.   
 
The City should be aware that the DNR Concurrence is not conclusive of the rights of the 
public.  DNR simply has permitting authority under ch. 30 of the Statutes.  Regardless of 
DNR’s regulatory position, any citizen has standing to enforce the rights of the public under 
the public trust doctrine.   See Gillen v. City of Neenah, 219 Wis.2d 806, 580 N.W.2d 628 
(1998) (public trust doctrine enables a citizen to directly sue a party whom the citizen 
believes was inadequately regulated by the DNR).  The only way to finally resolve the cloud 
on the City’s title is to obtain a declaratory judgment in circuit court as to the location of the 
OHWM along the entire Hotel Parcel. 
 
The City has placed itself (that is, the taxpayers) at substantial risk by its misleading 
communications to its title insurer.  Section 631.11, Wis. Stats. authorizes the title company 
to rescind the title policy based on those representations.  The City has thus exposed itself 
to unknown liability and the prospect of litigation with its insurer and with the public.  The 
City cannot fulfill its obligation under the Development Agreement to convey the Hotel 
Parcel “free and clear of all liens and encumbrances,” because the lien of the public trust 
and associated threat of litigation remain. 
 
It is certainly understandable that the City would wish to develop its bayfront property in a 
manner that enhances tourism and increases the tax base.   However, as former DNR 
Secretary George Meyer advised the Milwaukee County Executive in 1996 (ATTACHMENT 
17): 
 

“[D]evelopments on our lakes and rivers must be substantially related to 
navigation and its incidents. . . . This means that such development must be 
connected to commercial navigation or to the public recreation associated 
with the use or enjoyment of the waterway.  Even the most “liberal” 
interpretations of the Constitution have required this linkage to be made. . . .” 

 
While recognizing “the extremely high potential financial return from commercial 
development on prime sites such as the lakefront,” and “the fiscal stress experienced by 
government agencies,” the DNR Secretary nevertheless cautioned: 
 

“We continue to object to the development of ‘destination’ restaurants, bars, 
or similar commercial facilities on lakebed or riverbeds around Wisconsin.  
These types of developments are clearly not consistent with the provisions of 
our constitution.” 

 
MEA takes no position on the desirability or aesthetics of the proposed Sawyer/Lindgren 
Hotel or the City’s development policies.  The sole purpose of this letter is to urge the City 
to conform those policies to Wisconsin law.   
 
Thank you for your consideration. 
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Sincerely, 
 
/s/ 
 
Sarah Williams 
Staff Attorney 
Midwest Environmental Advocates 
 
 
 
cc: Michael Bruhn, WDNR  
 Attorney Timothy A. Andryk, WDNR Chief Legal Counsel 
 Attorney Tom German, BCPL Deputy Secretary 
 Attorney Randall Nesbitt, Sturgeon Bay City Attorney 
 Attorney William P. O’Connor 
 George Meyer, Wisconsin Wildlife Federation 
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