
BAD RIVER BAND OF LAKE SUPERIOR 

TRIBE OF CHIPPEWA INDIANS 
CHIEF BLACKBIRD CENTER                                                                                         P.O. Box 39 ● Odanah, Wisconsin 54861 

 
Telephone (715) 682-7123                                       Natural Resources Department                                       Fax (715) 682-7118 

 
December 17, 2013 
 
Brad Johnson 
Wisconsin Department of Natural Resources 
Wausau Service Center 
5310 Rib Mountain Road 
Wausau, WI 54401 
 
Re: Gogebic Taconite, LLC December 2, 2013 Stormwater Permit Application for Bulk Sampling 
Activities.  
 

Dear Mr. Johnson: 

As a sovereign nation with regulatory authority over downstream waters and pursuant to 
treaties we signed with the United States, we submit our comments related to Gogebic Taconite’s 
(henceforth, "GTAC" or "applicant") submission of a stormwater permit application for bulk 
sampling in the Bad River Watershed.  Unless otherwise referenced, these comments are based 
principally upon the review of materials submitted by the applicant on December 2nd of this year.   

On October 22nd of this year, we submitted comments indicating that a review of relevant 
state and federal environmental law, in addition to the existing factual basis, lead us to believe 
that the proposed project should be reviewed as an industrial activity and conditioned via an 
individual permit.  Nothing in this correspondence should be viewed as deviating from that 
position.  However, in the interest of timely cooperation, we have structured our immediate 
review to emphasize requirements set forth under the general discharge permit for construction 
site storm water runoff (General Permit # WI-S067831-4).  As the applicant has indicated in other 
submissions (i.e. November 25th bulk sampling materials) that the bulk sampling activities may or 
may not involve the use of delay-fired explosions, we will subdivide our comments to address 
both plans. 

Please note that these comments have been submitted on behalf of the Environmental 
Program of the Bad River Band of Lake Superior Chippewa and do not represent a form of 
government-to-government consultation.  For each item, we will offer background information 
(or "context") and subsequent comments.  Contact information is provided at the conclusion 
should items exist for which you require further explanation or discussion.   
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Items Related to the Proposal to Use Explosives  

Context (1):  In the correspondence from the applicant on November 25th, they indicate that 
“blasting is not included in the primary method for collecting a bulk sample… an 
alternative plan has been included to address the issues of blasting.”  Likewise, on July 
28th and verbally on multiple occasions since then the applicant stated that “geologists 
have reviewed the existing disturbances and the rock samples that were left behind by the 
activity in 1960…there is sufficient sample available to supply the testing needed.”   

 
Upon a review of the application materials under review for stormwater permitting, the 
only reference to an intention to use explosives occurs tangentially within the endangered 
resources review.  All other mention of blasting is in reference to historical disturbance 
on the site.       

 
Comment (1.1):  The implications for the environment from delay-fired explosions may 

deviate significantly from the effects of excavation by machinery (as detailed in items 2 
and 3).  It is our opinion that the general discharge permit for construction site storm 
water runoff is ill-equipped for considering the water quality implications from blasting 
of this nature (e.g. for purposes and with methods different than the demolition of 
structures).  

Comment (1.2): It is clear that the proposal to use delay-fired explosions is a contingency 
plan driven by uncertainties in accessible rock volume.  We encourage the Department to 
view the plan to blast as severable from the principal method described and not permit 
the use of explosives, at this time. 

Comment (1.3): If the applicant determines that blasting is necessary to access a sufficient 
quantity of rock, we suggest that the Department have them reapply with a discrete plan 
providing the additional information described in comments 2.2 and 3.2.  We believe that 
this activity should be considered for an individual permit appropriately conditioned to 
regulate an industrial activity.        

Context (2):  In their November 25th bulk sampling materials, the applicant indicates that they 
intend to use “ANFO [prill]” as their explosive material.  ANFO is composed of 
Ammonium Nitrate which is known to not fully detonate in a wet environment (Brochu 
2010).  The decomposition products of ammonium nitrate are nitrogen oxides (NOx), 
ammonia (NH3) and nitric acid (HNO3; Dyno Nobel 2012).  In natural waters, 
nitrogenous materials tend to covert to nitrate; which is highly soluble and capable of 
mobilizing through soil to groundwater.  The effects of nitrogenous materials are varied, 
but can include: growth, gill, and organ impairments in fish and hypoxia.    

In addition to blasting during bulk sampling, land clearing is concurrently proposed on 
the property.  The applicant has stated that “any marketable material will be recovered for 
commercial use such as a lumber mill raw product, pulp mill raw product, or biofuel.  
Any remaining woody material will be disposed of in compliance with existing rules and 
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regulations such as mulching.”  We raise this not only because it is a simultaneous action 
which complicates stormwater management, but also because clear felling and the 
collecting of logging residuals has been shown to result in chronic increases in the nitrate 
levels of groundwater (Kubin 1998).  This occurs because nitrate is no longer capable of 
being bound by organic matter and is left vulnerable to leaching.  Thus, there is a 
potential cumulative effect of blasting and land clearing on the surface- and groundwater 
quality of the site.     

Comment (2.1): We recommend that the Department consider connected and simultaneous 
activities (e.g. blasting and land clearing) with respect to their cumulative effect on local 
water resources, many or all of which are protected under the Clean Water Act 
antidegradation rule.   

Comment (2.2):  The quantities of explosive material proposed for use are undefined by 
the applicant, aside from the abundance of explosive holes.  The proposed mass of 
explosive should be provided, as well as the density of holes, per bulk sample site.    

Context (3):  The use of explosive sequences in iron mining are generally designed to fracture 
dense overlying rock in place (Goforth et al. 2006).  In that process, blasting creates a 
zone of crushed rock in the vicinity of the explosive hole and a larger zone of coarse 
fragmentation beyond that.  This is relevant because explosive-induced fractures create 
pathways between adjacent rock layers and a mass of relatively fine materials 
surrounding each hole.  Finer materials have greater reactive potential given the increased 
relative surface area.   

 As the Department is aware, pyrite (FeS2) is a principal concern in certain layers of the 
iron formation and in the overlying Tyler Formation.  If sufficient quantities exist and are 
oxidized, they can produce acidic conditions and sulfate.  Sulfate can alter chemical 
conditions in wetland systems, thereby impacting native plant regimes (Taiz and Zeiger 
2006).  Sulfate and acidic conditions can also affect the mercury cycle.  Moreover, acidic 
conditions have the added effect of increasing the rate at which metals are leached into 
solution.  Sediment control measures cannot be presumed effective for mitigating water 
quality impacts of a non-physical nature (e.g. dissolved metals, altered pH). 

Based upon the existing literature, the potential for pyrite to occur in elevated levels 
varies considerably between rock zones.  As previously described, the applicant has 
proposed to target the iron-enriched zones of the lower Plymouth and the upper Norrie 
and Pence members (Marsden 1978).  However, the proximity of adjacent members 
remains undefined.    

Huber (1959) identifies pyrite of diagenetic origin as a minor mineral in the Ironwood 
formation.  Specifically, a 3-m thick basal layer of the Yale Member had been identified 
as containing up to 20% pyrite by rock volume (Huber 1959, Marsden 1978, Schmidt 
1980, Cannon et al. 2007, Bjornerud et al. 2013).  Given the longitudinal orientation of 
bulk sample sites #1 and #2, the Yale member (i.e. lower slate; if conformably present) 
could be expected to occur somewhere between the southern extent of Site#2 and the 
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northern extent of Site #1.  Note that Attachment 1 of our comments on October 22nd 
included evidence of pyrite occurring in trace levels at bulk sample site #2. 

In addition, Cannon et al. (2007) observe that local units of black sideritic shale mark a 
transition from the oxygenated depositional environment of the iron formation to anoxic 
conditions in the presence of hydrogen sulfide (i.e. contact with the Tyler Formation).  
Based upon its stratigraphic positioning, the northern extent of Site #5 would approach 
the contact with the Tyler Formation.          

Comment (3.1):  Absent characterization of the local rock units that are present and likely 
to be exposed during the proposed operations, it is not possible to conclude that there are 
no potential risks of adverse environmental effects. Furthermore, given what is known 
about these rock types based on previous studies conducted on these geologic 
formations, there is evidence that the proposed bulk sampling of these materials poses a 
reasonable risk to the environment from the release of contaminants. 

Comment (3.2):   The Department should require the applicant to submit detailed 
characterization of the local stratigraphy, as well as the lithology and mineraology, of 
the members targeted and adjacent to proposed bulk sampling activities.  This is 
especially important if they intend to liberate, via blasting, geological materials which 
may not have been previously exposed to an oxygenating environment. 

Comment (3.3):  The visual inspections proposed by the applicant are unlikely to be 
protective of the environment given their failure to observe it, to date, in bulk sample 
site #2.  Visual monitoring is further impaired since the lag time for acid generation can 
be on the order of months (Lapakko 1988), thereby potentially masking deleterious 
effects until after the samples have been extracted.   

Comment (3.4):   We are concerned that permitting an activity of this scale prior to water 
quality monitoring by the prospective mine permit applicant has the reasonable 
probability of creating a false baseline in the future for high quality waters protected 
under the antidegradation rule.   

Comment (3.5): We strongly encourage the Department to mandate surface water quality 
and soil monitoring for the full suite of parameters proposed by the applicant (via Barr 
Engineering) during our pre-application meeting on December 3rd, 2013.  Monitoring 
should take place in any potential receiving waters for a sufficient duration to establish 
baseline and continue until soils have been stabilized.  Soils should be sampled 
downslope of the proposed activity, both before and after sampling. 

 

Items Related to the Proposal to Excavate Existing Materials without Explosives 

Context (4):  The applicant currently proposes to excavate materials at bulk sites #1 and #2, 
which occupy steep reliefs over wetland resources.  At both sites there is a risk that flow 
will be channelized by the excavated area and potentially overwhelm haybales and silt 
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fencing.  Similarly, soil stockpiles are proposed adjacent to steep drop-offs.  If the 
sediment controls are not adequately maintained at these sites, discharges to wetlands 
are probable.         

 Moreover, despite statements that indicate the activity is targeted for winter conditions, 
the activities and stormwater controls (e.g. silt fence trenching) seem incompatible with  
seasonal norms.  In addition, we are skeptical that any method of erosion prevention and 
sediment control is likely to be implemented and effective at mitigating the effects of 
spring snowmelt in an area of excessive accumulation and steep slopes.   

Comment (4.1):  Run-on diversion practices should be implemented to reduce the 
movement of stormwater on-site.  If a textile barrier is proposed for diversion, it should 
be of a lower permeability than silt fencing; which is designed to mitigated the passage 
of solids, but not water.      

Comment (4.2): If soil stockpiles are created, they should be stored in an area of relatively 
low topographic relief where high-velocity flows and discharges to wetlands are 
reduced. 

Comment (4.3): In addition to the frequency proposed in their application, stormwater 
controls should be inspected prior to anticipated precipitation events to maximize the 
functional capacity of those controls.   

Comment (4.4): The proposed controls seem appropriate for summer-fall conditions when 
precipitation is generally sporadic and mild.  We do not believe that this plan is capable 
of addressing stormwater issues in the winter or spring and a modified plan should be 
submitted to operate during those conditions.   

Comment(4.5): Baseline assessments of wetland functions should be collected by the 
Department or provided by the applicant under a well-established protocol for all 
wetlands on and in the vicinity of the project area (e.g. the Department’s Rapid 
Assessment Methodology for Evaluating Wetland Functional Values).  In the absence of 
such baseline data, it appears unlikely that extant resources may be adequately protected 
or impacts defensibly identified. 

Context (5): The Erosion Control and Stromwater Management Plan include a number of figures 
and drawings detailing the proposed Access Road 6 and staging area.  However, relevant 
information and safety precautions are lacking.  This information is important for 
determining the full extent of the project footprint.   

Comment (5.1): Details should be provided on the magnitude and extent of cutting and 
filling to achieve the desired elevations.  In addition, the effect of this practice on the 
access road footprint should be included in narrative descriptions and all figures.   

Comment (5.2): Safety berms should be considered along steep slopes and cutbacks (e.g. 
vicinity of markers 24-27 and 30+00) to ensure driver safety, especially during 
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inclement weather and wintery conditions.  Additional runaway truck protective areas 
may also be appropriate for these areas.   

Comment (5.3): As vehicle dimensions vary considerably among haul trucks and 
excavators, the applicant should provide specific models or, at minimum, axle 
dimensions for the heavy equipment proposed for use on Access Road #6.   

Comment (5.4): Wetland delineation data should be provided for the staging area off 
Moore Park Road.  For consideration under the construction general permit, wetlands 
should also be identified within 0.25miles downstream of the proposed activities.   

Context (6):  While the applicant has submitted a coarse-scale endangered resources report, such 
a cursory screening is insufficient for determining the potential risk to certain species. 

Comment (6.1):  If activities are proposed anytime during the growing season, survey 
information should be provided for any occurrences of Braun’s hollyfern (Polystichum 
braunii; state threatened), Canada Yew (Taxas Canadensis, state special concern), New 
England sedge (Carex novae-angliae, state special concern), or claspleaf twistedstalk 
(Streptopus amplexifolius, state special concern) with the potential to be impacted by 
direct (e.g. bulk sampling) and indirect (e.g. timber clearing, storm water discharges) 
disturbances. 

Context (7): Only a landowner may submit a notice of intent for coverage under the general 
construction site storm water runoff permit, see Wis. Admin. Code § NR 216.42-.43 and 
permit at Section 1.3.2.  Section 2 of The company’s permit application identified the 
Surface Property Owners for the project as RGGS Land & Minerals, Ltd., L.P. and 
LaPointe Iron The company.  Despite recognition that Wis. Admin. Code § NR 
216.002(15) defines a landowner as “any person holding fee title, an easement or other 
interest in the property that allow the person to undertake land disturbing construction 
activity on the property,” the application materials available on DNR’s website in no 
way indicate that The company is such a landowner authorized to submit a notice of 
intent to be covered under the general construction site storm water runoff permit.  In 
fact the only reference regarding The company’s ownership interest—that it has entered 
into separate Options to Lease with the Surface Property Owners that authorize The 
company to apply for permits and licenses necessary to evaluate the mineral reserve—
implies that the company may in fact lack authorization to undertake land disturbing 
construction activity on the property.    

Comment (7.1): Before authorizing coverage under the storm water runoff permit, DNR 
must determine, via a review of the company’s Options to Lease, whether the company 
in fact holds an interest in the property that allows it to undertake land disturbing 
construction activity on the property.  

Context (8):  The predominant components of the proposed seed mix are introduced (i.e. non-
native) species to North America.  Some species are annuals (e.g Common Oats) and 
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some are perennial (e.g. Timothy), but all risk introducing exotic species to remote areas 
that may not presently host such flora.   

Comment (8.1):  The State should condition an NRCS approved mixture appropriate for 
the soils and climate which is free of introduced, non-native, or invasive species.     

 

We thank you for your time and consideration.  My contact information is provided below should 
any item(s) exist for which you require further explanation or discussion. 

Respectfully, 

 

Cyrus Hester 
Environmental Specialist 
Bad River Band of Lake  

Superior Tribe of Chippewa Indians 
 (F) 715-682-7118 

 (O) 715-682-7123 x 1551 
Cc: 
Ervin Soulier, BRNRD 
Ann Coakley, WDNR 
Larry Lynch, WDNR 
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