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INTRODUCTION 

Petitioners—a group of state, regional, and national organizations committed to the 

protection of the Great Lakes—filed this administrative challenge seeking to overturn the 

Wisconsin Department of Natural Resources’ (“WDNR”) April 25, 2018, approval authorizing 

the City of Racine to divert Great Lakes water out of the Great Lakes Basin (“WDNR’s 

Approval”).1 Petitioners base their administrative challenge on the proposed diversion’s failure 

to satisfy a core provision of the Great Lakes–St. Lawrence River Basin Water Resources 

Compact (“Great Lakes Compact” or “Compact”) and Wisconsin’s implementing legislation. 

Namely, the requirement that any water diverted out of the Great Lakes Basin must be used 

solely for “Public Water Supply Purposes.” The City of Racine’s proposed diversion meets 

neither the terms nor the spirit of the Compact, as the specified quantity of Great Lakes water to 

be transferred out of the basin is intended for the private purposes and benefit of primarily one 

private user, the Foxconn Technology Group (“Foxconn”). 

There are two criteria that the City of Racine’s proposed diversion must meet in order to 

satisfy the Compact’s Public Water Supply Purposes requirement. One, the water transferred 

outside the basin must be “distributed to the public” and, two, it must be distributed “through a 

                                                           
1 The original Petitioners are League of Women Voters of Wisconsin, Milwaukee Riverkeeper, Minnesota 
Center for Environmental Advocacy, and River Alliance of Wisconsin. Two additional organizations, 
League of Women Voters–Lake Michigan Region and Natural Resources Defense Council, later joined the 
administrative appeal as parties in support of the challenge to WDNR’s Approval. The six organizations 
are collectively referred to as “Petitioners” throughout this brief. 
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system . . . serving a group of largely residential customers.” Racine’s proposal to transfer water 

outside of the Great Lakes Basin meets neither of the required criteria.  

The Lake Michigan water that will be transferred to the out-of-basin portion of the Village of 

Mount Pleasant, identified as the Diversion Area2, will not be distributed to the public. Rather, 

the public is being removed from the Diversion Area, leaving Foxconn’s private industrial 

complex as the sole remaining user of the diverted water. On this basis alone, Racine’s request 

fails to qualify as an allowable diversion under the Compact. Yet, Racine’s application also fails 

the second criterion, as the diverted water will not be conveyed through a system within the 

Diversion Area that serves a group of largely residential customers. In fact, just the opposite will 

be true. The new system of pipelines and water mains serving the Diversion Area will largely, if 

not exclusively, serve the industrial and commercial interests of only one industrial customer, 

Foxconn. 

In an attempt to overcome the absence of residential customers in the Diversion Area, 

WDNR’s Approval offers a novel and unprecedented interpretation the Compact’s Public Water 

Supply Purposes requirement. WDNR’s interpretation is predicated not on the use of the 

transferred water in the Diversion Area, but on the applicant City of Racine’s municipal water 

system as a whole. According to WDNR’s reasoning, so long as the Racine Water Utility supplies 

water to customers through a physically connected system and the Utility’s existing in-basin 

customer base is “largely residential,” the Compact’s Public Water Supply Purposes standard is 

met.  In effect, WDNR’s interpretation would allow an in-basin public water supply system to 

divert water to a Straddling Community for virtually any purpose. 

As established below, WDNR’s new “system-wide” interpretation strays from the express 

terms of the Compact, which require an analysis of how “all the water so transferred” will be 

used. It also undermines the States’ and Provinces’ stated intent to strictly limit the exceptions 

to the Compact’s overarching ban on diversions. Moreover, WDNR’s singular focus on the 

                                                           
2 A map of the Diversion Area is attached as Pet’rs Ex. 36. 
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Racine Water Utility’s existing system and current in-basin customer base deviates from the 

precedent established by WDNR’s own prior approval of the City of New Berlin’s diversion. 

There, WDNR squarely rested its assessment of the Compact’s Public Water Supply Purposes 

requirement on how the diverted water would be used in the “approved diversion area”; even 

going so far as to require the City of New Berlin to monitor the number and types of customers 

in the diversion area that received the diverted water. 

In its disregard of the Compact’s express language and intent, WDNR’s unsound 

interpretation of the Public Water Supply Purposes requirement undermines the Compact and 

exposes the Great Lakes to an unforeseen number of diversions from in-basin communities with 

public water supply systems.  In these times of increasing water scarcity, it is more important 

than ever that the Great Lakes Compact be interpreted in strict accord with the language and 

intent enacted to preserve and sustain the magnificent waters of the Great Lakes into perpetuity. 

LEGAL BACKGROUND 

I. REGULATION OF DIVERSIONS LEADING UP TO THE GREAT LAKES COMPACT 

The Great Lakes are one of our nation’s greatest environmental and economic treasures. 

Lakes Superior, Michigan, Huron, Erie and Ontario and their connecting channels form the 

largest fresh surface water system on earth, holding nearly one-fifth of the world’s freshwater 

supply and nine-tenths of the United States’ supply. About the Lakes, Great Lakes Comm’n, 

https://www.glc.org/lakes/ (last visited Dec. 13, 2018). The lakes provide drinking water to 

more than 48 million people in the United States and Canada and are home to more than 3,500 

plant and animal species. Id. The lakes also support a $6 trillion regional economy and more 

than 1.5 million jobs in the manufacturing, tourism and recreation, shipping, and agriculture 

industries, generating $62 billion in wages. Lynn Vaccaro & Jennifer Read, Mich. Sea Grant, 

Vital to Our Nation’s Economy: Great Lakes Jobs Report 2 (2011). 

For all their size, the Great Lakes are nonetheless vulnerable. “The waters of the Great Lakes 

are, for the most part, a nonrenewable resource.” Int’l Joint Comm’n, Protection of the Waters 
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of the Great Lakes: Final Report to the Governments of Canada and the United States 6 

(2000). The water level of each of the Great Lakes depends on the balance between the amount 

of water entering the basin and the amount leaving the basin. This balance fluctuates naturally 

based on seasonal, annual, and long-term precipitation patterns. However, the vast majority of 

Great Lakes water is not renewed through ongoing natural processes. See id. Instead, most of 

the water volume in the Great Lakes is the result of the last glacial age more than 12,000 years 

ago, and less than 1% of the waters in the Great Lakes are renewed annually. Id.  

The States of Illinois, Indiana, Michigan, Minnesota, New York, Ohio, Pennsylvania, and 

Wisconsin in the United States (“the Great Lakes States”), and the Provinces of Ontario and 

Quebec in Canada (collectively, “the States and Provinces”) have long recognized the need for 

strong policies and regulations to protect and conserve the water resources of the Great Lakes 

for future generations. One of the main points of controversy that the States and Provinces have 

worked jointly to address is the unnatural diversion of Great Lakes water. The States’ and 

Provinces’ concern stems from the fact that unnatural diversions of water have the potential to 

cause significant adverse impacts to large freshwater ecosystems.3  

In the face of recurrent proposals to divert Great Lakes water to water-deficient regions of 

the United States and other parts of the world, the States and Provinces entered into a series of 

agreements over the last several decades establishing a framework for managing diversions of 

Great Lakes water. Each successive agreement addressed gaps left open by its predecessor, 

creating ever stronger protections for the Great Lakes and ultimately culminating in the Great 

Lakes Compact.   

In 1985, the States and Provinces enacted the Great Lakes Charter of 1985 (“the Charter”). 

The Charter’s primary purpose was to protect and conserve the Great Lakes through cooperative 

management of the resource. See Pet’rs Ex. 26 at 1. The States and Provinces recognized that 
                                                           
3 A notorious example of this is the Aral Sea—once the world’s fourth largest lake—which as a result of 
diversions, was drained of almost 90% of its volume in just 45 years. Jason Bart, Weaponizing Water: 
Water and Energy As Sources of Conflict Among the Central Asian Soviet Successor States, 22 Mich. St. 
Int’l. L. Rev. 409, 423 (2013). 
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diversions and consumptive uses could have “significant adverse impacts on the environment, 

economy, and welfare of the Great Lakes region,” and used the Charter to establish a process for 

managing water withdrawals. Petr’s Ex. 26 at 4. The Charter established a good-faith agreement 

to obtain consent from the other signatories before approving diversions or in-basin 

consumptive uses of water greater than 5 million gallons per day. Id. at 6. 

In 1998, a Canadian company’s proposal to ship Great Lakes water to Asia underscored the 

need for a more comprehensive management system than the Charter could provide. Great 

Lakes officials responded by creating the Great Lakes Charter Annex of 2001 (“the Annex”). 

Pet’rs Ex. 27. The explicit purpose of the Annex was to facilitate the creation of “an enhanced 

water management system” that, “most importantly, protects, conserves, restores, and improves 

the Waters and Water-Dependent Natural Resources of the Great Lakes Basin.” Id. at 3. To 

create such a system, the Governors and Premiers committed to developing a “Basin-wide 

binding agreement(s), such as an interstate compact and such other agreements as may be 

necessary” within three years of the effective date of the Annex. Id. at 4. 

The binding agreements called for by the Annex—the Great Lakes Compact and the Great 

Lakes- St. Lawrence River Basin Water Resources Agreement (“the Agreement”)—were formally 

released in 2005 following nearly five years of negotiations among the States and Provinces, 

tribes, businesses, environmental groups, municipalities, and other key stakeholders. The 

Agreement is a cooperative agreement among the eight Governors and two Premiers. The 

Compact, which mirrors the language of the Agreement, was intended to be a legally-binding 

contract between the Great Lakes States. See Great Lakes–St. Lawrence River Basin Compact, 

Pub. L. No. 110-342, § 9.4, 122 Stat. 3739 (2008) (attached as Pet’rs Ex. 25). The Agreement and 

Compact reaffirm the goals and principles of the Great Lakes Charter and the 2001 Annex 

amendment, stating that ‘‘the protection of the integrity of the Great Lakes Ecosystem shall be 

the overarching principle for reviewing proposals.’’ Compact § 4.5.1.d.   
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Prior to the Compact becoming effective and enforceable, a daunting series of political 

hurdles needed to be cleared at the state and federal level. First, each of the Great Lakes States’ 

legislatures and governors needed to enact their own respective state legislation adopting the 

Compact, which was accomplished over the course of a two year period between 2007 and 2008.  

Next, the consent of the United States Congress and the signature of the President were needed 

for the Compact to become federal law.  On October 3, 2008, this became a reality when 

President George W. Bush signed the Compact into law. Then and now, the enactment of the 

Great Lakes Compact is celebrated as a historic water policy achievement on a national and 

global scale.4 The remarkable success of this longstanding commitment to regional regulation 

leaves no question as to the States’ and Provinces’ deep commitment to the preservation of the 

unmatched water resources of the Great Lakes basin. 

II. THE GREAT LAKES COMPACT 

The Great Lakes Compact unequivocally affirms and builds upon the Great Lakes States’ 

collective commitment to Public Trust principles. As declared in the Compact’s first finding: 

“[t]he legislative bodies of the respective Parties hereby find and declare . . . The Waters of the 

Basin are precious public natural resources shared and held in trust by the States.” Compact 

§ 1.3.1.a. The Compact likewise enunciates “[t]he Parties have a shared duty to protect, conserve, 

restore, improve and manage the renewable but finite Waters of the Basin for the use, benefit 

and enjoyments of all their citizens, including generations yet to come.”  Compact § 1.3.1.f.  

In recognition of these shared responsibilities, the Great Lakes Compact implements a water 

management approach known as whole basin management. The Great Lakes-St. Lawrence River 

Basin consists of the Lakes themselves, the St. Lawrence River and select watersheds of the 

States and Provinces. Under the whole basin management approach, the States and Provinces 

manage the Great Lakes as a whole system; defined not by political boundaries, but by the 

natural basin boundaries. See IUCN, Transboundary Water Governance: Adaptation to 

                                                           
4 See infra note 2. 
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Climate Change 57 (Juan Sanchez & Joshua Roberts eds., 2014), available at 

https://portals.iucn.org/library/ node/44675.5 

A primary means by which the Compact implements the whole basin management approach 

is the Compact’s prohibition of diversions of Great Lakes water outside the Basin. See Compact 

§ 4.8. In articulating the Compact’s findings and purposes, the parties to the Compact explicitly 

recognized that diversions of Great Lakes water “have the potential to significantly impact the 

environment, economy and welfare of the Great Lakes-St. Lawrence River region.” Compact 

§ 1.3.1.d. To address this threat and to provide “greater protections for the Great Lakes than the 

status quo,” the States and Provinces agreed to ban diversions of Great Lakes water except in 

certain limited circumstances. Compact § 4.8; 154 Cong. Rec. S7170 (daily ed. July 23, 2008) 

(statement of Sen. Carl Levin (Mich.) (attached as Pet’rs Ex. 28). Underscoring its importance, 

one section of the Compact, Section 4.8, is devoted solely to enunciation of this core principle, 

stating that “All New or Increased Diversions are prohibited, except as provided for in this 

Article.” 

 Section 4.9 of the Compact delineates the “limited and strictly regulated” exceptions from 

the Compact’s overarching prohibition of diversions. Council of Great Lakes Governors, 

Frequently Asked Questions: Annex 2001 Implementing Agreements 2 (2006) (attached as 

Pet’rs Ex. 30).  These exceptions make it possible for communities located on or near the Great 

Lakes Basin divide to obtain Great Lakes water under certain “strictly defined circumstances.” 

Id.  

One such strictly defined circumstance, the “Straddling Communities” exception, outlines 

the threshold requirements pertaining to transfers of Great Lakes water to communities that lie 

                                                           
5 “[The Great Lakes Compact] provides a framework for jointly managing not only the four transboundary 
lakes, but also ‘all streams, rivers, lakes, connecting channels and other bodies of water, including 
tributary groundwater, within the Basin.’ As a result, it has been lauded as one of the more progressive 
mechanisms for the sustainable and collaborative whole-basin management of a transboundary basin.” 
IUCN, Transboundary Water Governance: Adaptation to Climate Change 57 (Juan Sanchez & Joshua 
Roberts eds., 2014), available at https://portals.iucn.org/library/ node/44675  
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partly within and partly outside of the Basin. See Compact § 4.9.1. The Compact authorizes the 

Great Lakes States to approve proposals for Straddling Community diversions within their 

respective jurisdiction. See Compact § 4.3.3 However, the Great Lakes States are prohibited 

from approving a proposal that “is inconsistent with this Compact . . . or any implementing rules 

or regulations promulgated thereunder.” Id. 

Section 4.9.1 of the Compact provides the operative rule governing the Straddling 

Community exception as follows:  

A Proposal to transfer Water to an area within a Straddling Community but outside the Basin. . . 
shall be excepted from the prohibition against Diversions . . . provided that, regardless of the 
volume of Water transferred, all the Water so transferred shall be used solely for Public Water 
Supply Purposes within the Straddling Community.  

 
The rule governing the Straddling Community exception in Wisconsin’s implementing 

statute is generally comparable: 

The department may approve a proposal. . . to begin a diversion. . .to an area within a straddling 
community but outside the Great Lakes basin or outside the source watershed if the water 
diverted will be used solely for public water supply purposes in the straddling community.  
 

Wis. Stat. § 281.346(4)(c). Here, under both the Compact and Wisconsin law, what distinguishes 

permissible diversion proposals from those that are impermissible is whether the diverted water   

shall or will be used “solely for Public Water Supply Purposes.” Compact § 4.9.1; Wis. Stat. 

§ 281.346(4)(c). To qualify as a permissible exception, all the Great Lakes water subject to the 

diversion proposal—i.e., the quantified amount of water sought to be transferred and used 

outside the Basin—must be used solely for Public Water Supply Purposes. Conversely, if the 

water that is transferred outside the basin will not be used for Public Water Supply Purposes, 

then it is not an allowable diversion under Section 4.9 of the Compact. 

To determine whether the water transferred out of the Basin “shall be” or “will be used” 

solely for “Public Water Supply Purposes,” the Compact provides the following definition: 

Public Water Supply Purposes means water distributed to the public through a physically 
connected system of treatment, storage and distribution facilities serving a group of largely 
residential customers that may also serve industrial, commercial, and other institutional 
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operators. Water Withdrawn directly from the Basin and not through such a system shall not be 
considered to be used for Public Water Supply Purposes.  

 
Compact § 1.2.28. Under this definition, there are two elements that must be met in order for 

water to be used solely for “Public Water Supply Purposes.” The transferred water must be 

“distributed to the public,” and it must be distributed “through a physically connected system 

. . . serving a group of largely residential customers.” Id. 

Wisconsin’s implementing statute departs only slightly from the language of the Compact. 

First, Wisconsin’s statute defines the phrase “public water supply” instead of “Public Water 

Supply Purposes,” although Wisconsin’s definition largely mirrors the Compact’s definition.6 

Second, Wisconsin’s implementing statute imposes a requirement not made explicit in the 

Compact; specifically, Wisconsin law requires that an applicant for a Straddling Community 

diversion must be a public water supply system. Wis. Stat. § 281.346(1)(pm).  

STATEMENT OF FACTS 

I. THE FOXCONN PROJECT AND PROJECT AREA 

To understand the legal dispute at issue, it is essential to explain the history behind the 

“high-tech manufacturing and technology ecosystem” that Foxconn intends to build in the 

Village of Mount Pleasant (hereinafter “the Foxconn Project”). As described below, Foxconn has 

entered into a series of agreements with the State of Wisconsin and other state and local 

authorities that set the stage for the largest development project in the State of Wisconsin. 

Pursuant to these agreements, Foxconn has obtained exclusive rights to acquire and develop the 

land within a “Project Area” spanning more than 2,800 acres—much of which lies outside the 

Great Lakes Basin.  For its part, the Village of Mount Pleasant has agreed to construct and pay 

for the infrastructure needed to supply water and other utilities to the Project Area. The terms of 
                                                           
6 Wisconsin’s implementing statute, Wis. Stat. § 281.346(1)(pm),  defines “public water supply” to mean: 
“Public water supply is water distributed to the public through a physically connected system of 
treatment, storage, and distribution facilities that serve a group of largely residential customers and that 
may also serve industrial, commercial, and other institutional customers.”  
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these agreements, and the rights and obligations established thereunder, created the need for 

the City of Racine’s proposed diversion; and it is undisputed that the water that the City of 

Racine proposes to divert will exclusively serve Foxconn’s Project Area. See Joint Ex. 5 at 22. 

On July 27, 2017, Governor Scott Walker, the Wisconsin Economic Development 

Corporation (“WEDC”), and Foxconn entered into a memorandum of understanding (“MOU”) 

in which Foxconn expressed its intent to construct two thin-film-transistor liquid crystal display 

fabrication facilities in Wisconsin. Pet’rs Ex. 31. In exchange, Governor Walker and WEDC 

agreed “to create an ‘Electronics and Information Technology Manufacturing Zone’ (“EITM 

Zone”) that will be specific to the [Foxconn] Project.” Id. at 2. Governor Walker also committed 

to pursue legislation “[p]roviding up to $US3 billion in a state economic incentive package,” 

“[e]xpediting permitting reviews in various Wisconsin governmental agencies,” and making 

“[o]ther changes deemed necessary by both parties.” Id. 

The Wisconsin Legislature soon thereafter passed the legislative package called for by the 

MOU (hereinafter “Act 58”). See 2017 Wisconsin Act 58. Act 58 approved the economic 

incentive package for the project, authorized WEDC to create the EITM Zone, and exempted 

certain activities that take place in the EITM Zone from otherwise applicable laws. See generally 

id. For example, Act 58 exempts public utilities—including water utilities—from the requirement 

to obtain an approval from the Public Service Commission for construction projects in the EITM 

Zone. See e.g., id. at § 14. Act 58 also exempts a proposal to divert water to the EITM Zone from 

the requirement to demonstrate that the proposal is consistent with an approved water supply 

service area plan. Id. at § 56.7  

 
 
 
 
 
 
 
 

                                                           
7 Act 58 does not, however, exempt the project from the Compact or it implementing laws, nor could it. 
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Figure 1: Map of the EITM Zone also showing Areas I, II and III of the Foxconn Project. 
 

 

On November 20, 2017, the Village of Mount Pleasant Board approved a Tax Incremental 

Financing (TIF) Plan establishing an Industrial Tax Incremental District (TID) in the Village of 

Mount Pleasant. Pet’rs Ex. 33.  The Village created the TID “to pay the costs of public 

infrastructure, land acquisition and other expenses needed to facilitate the construction and 

operation of the [Foxconn Project].” Id. at 4. The Industrial TID is largely consistent with EITM 

Zone created by WEDC and encompasses the Foxconn Project Area: 
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Figure 2: Map of the Proposed Industrial TID showing Areas I, II and II of the Foxconn Project. 
 

 
 

The preexisting uses of the property within the TID Area were largely agricultural with some 

scattered residential uses. Pet’rs Ex. 33 at 11. Prior to adopting the TID, however, the Village of 

Mount Pleasant rezoned “all 3,922 acres within the [TID] . . . to Business Park; an industrial 

zoning classification within the Village’s Zoning Code.” Id. at 7.  

On December 1, 2017, the Village of Mount Pleasant, Racine County, and Foxconn entered 

into a Development Agreement reflecting the final agreements between the parties related to the 
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Foxconn Project. The Agreement establishes a Project Area consisting of 2,815 acres in the 

Village of Mount Pleasant. Pet’rs Ex. 34 at Ex. B.  

Figure 3: Map of Foxconn Project Area showing Areas I, II, and III. 

  

The Development Agreement states that Foxconn “intend[s] to establish and operate a 

transformational and sustainable high-tech manufacturing and technology ecosystem in Area I, 

Area II and Area III” of the Project Area. Pet’rs Ex. 34 at 7. Specifically, Foxconn agreed to 

“acquire all available property” and “construct and equip a facility” within Area I of the Project 

Area, commencing construction “no later than January 1, 2019.” Pet’rs Ex. 34 at 18 and 20. The 

Village of Mount Pleasant has also granted Foxconn “the exclusive right to acquire each of the 

parcels in the Area II and Area III property . . . for a period of 10 years after the date the 

[Village] acquired title and possession of that parcel.” Id. at 15. 

Also pursuant to the Development Agreement, the Village of Mount Pleasant has agreed to 

“provide and pay for (with certain funding provided by the County), the infrastructure 

improvements to serve the needs of [Foxconn].” Pet’rs Ex. 34 at 11.  The Village’s TIF Plan, 
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which is attached to the Development Agreement, shows the water mains that will need to be 

constructed to serve the Foxconn Project. Id. at 147.  

Figure 4: Map showing the proposed infrastructure improvements for the Foxconn Project. The blue 
lines are Proposed Water Mains. 

 

 

As the figure shows, several water mains will be constructed along the perimeter of the 

Foxconn Project Area. The Development Agreement grants Foxconn the right to review any 

material changes to the design of this infrastructure, and the Village of Mount Pleasant and 

Racine County agreed “to proceed with a construction schedule so that all of the needed 

[infrastructure improvements] are reasonably coordinated” with Foxconn’s construction and 

operations. Pet’rs Ex. 34 at 11-12.  

Following the execution of the Development Agreement, the Village of Mount Pleasant sent a 

letter to the City of Racine requesting that the City design and construct the water supply 

infrastructure needed to serve the Foxconn Project Area. See Pet’rs Ex. 35 at 3. This request led 

to the execution of an Intergovernmental Agreement, in which the City of Racine agreed to build 

the infrastructure and the Village of Mount Pleasant agreed to pay for its construction. Pet’rs Ex. 
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35. This new infrastructure will be connected to the Racine Water Utility’s existing water supply 

system, which currently provides Great Lakes water to customers within the in-basin portion of 

the Village of Mount Pleasant, thereby allowing the Racine Water Utility to physically transfer 

water to the Foxconn Project Area. Id. 

II. THE CITY OF RACINE’S  DIVERSION APPLICATION 

The City of Racine and WDNR present the City’s diversion application as a mere extension of 

water service to the portion of the Village of Mount Pleasant that lies outside of the Great Lakes 

Basin. In truth, however, the out-of-basin diversion will exclusively serve one customer for the 

foreseeable future, Foxconn. For this reason, Petitioners and other Great Lakes states raised 

concerns during the application process about the City of Racine’s request and its compliance 

with the Compact’s Public Water Supply Purposes requirement. 

On January 26, 2018, the City of Racine applied to WDNR for approval to begin a diversion 

of 7 million gallons per day (“mgd”) of water from Lake Michigan. Joint Ex. 5. The purpose of 

the 7 mgd diversion is to supply water to the portion of the Project Area that is outside the Great 

Lakes Basin. See Joint Ex. 5 at 22. The City of Racine itself is located entirely within the Lake 

Michigan Basin. However, as described above, the Project Area is located in the Village of Mount 

Pleasant, which lies partly within and partly outside of the Basin.  

The City of Racine’s application identified no amount (o mgd) of transferred water that will 

be distributed to residential customers. The only customer identified in the City of Racine’s 

Application is the Foxconn Technology Group. A majority of the diverted water, 5.8 mgd, will be 

used to provide a water supply to the Foxconn’s manufacturing facility in Area I of the Project 

Area. See Joint Ex. 5 at 21.  The City of Racine’s Application projects that the remaining 1.2 mgd 

of diverted water may be used to supply water to some combination of unknown industrial and 

commercial customers in Areas I and II of the Project Area. See Id. 

The Figure included in the City of Racine’s Application depicting the new infrastructure that 

will be needed to distribute water in the Diversion Area is materially identical to the relevant 
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portions of the Plans attached to the Development Agreement. Specifically, the City of Racine’s 

Application depicts the same water mains along the perimeter of the Diversion Area: 

Figure 5: Map showing the proposed infrastructure improvements related to the City of Racine’s 
Diversion. The purple lines show the proposed new water mains. The Diversion Area is located in the 

bottom left corner of the Map. 
 

 

The City of Racine’s application drew comments from over 700 individuals and 

organizations from around the Great Lakes Basin, most of whom urged WDNR to deny the 

application.8 The application also prompted comments from New York State Department of 

Environmental Conservation, Pennsylvania Department of Environmental Protection, Michigan 

Department of Environmental Quality’s Office of the Great Lakes, and Illinois Office of the 

Attorney General. Joint Exs. 19-21; Pet’rs Ex. 42. New York, Pennsylvania and Michigan all 

                                                           
8 The public comments are available on WDNR’s website: City of Racine Diversion Application, WDNR, 
https://dnr.wi.gov/topic/WaterUse/Racine/ (last visited Dec. 13, 2018). 

https://dnr.wi.gov/topic/WaterUse/Racine/
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expressed concern about the application’s compliance with the Compact’s Public Water Supply 

Purposes requirement. See Joint Exs. 19-21.   

The New York State Department of Environmental Conservation questioned whether “the 

sole use of this new diversion outside the Great Lakes Watershed is for public water supply 

purposes,” adding that “it is unclear that the proposed diversion is largely for residential 

customers where the water is intended to facilitate the construction and operation of the future 

industrial site of the Foxconn Facility.” Joint Ex. 19 at 1-2. The Pennsylvania Department of 

Environmental Protection expressed a similar concern, stating that “[while] the 7 million gallons 

per day Diversion would enter a mixed-use Public Water Supply System, the entire Diversion 

amount requested in the Racine Application would be used solely for industrial use within the 

Village of Mount Pleasant.” Joint Ex. 21 at 2. 

III. WDNR’S APPROVAL 

On April 25, 2018, WDNR approved the City of Racine’s application to divert water to the 

Foxconn Project Area. Joint Ex. 1. WDNR’s Approval does not analyze, or even acknowledge, the 

purposes for which the diverted water will be used. In fact, WDNR’s Approval makes no 

mention whatsoever of the customers that will be served by the diversion. Instead, WDNR 

points to the Racine Water Utility’s existing customers, focusing on customers located in the 

City of Racine and also the existing in-basin customers in the Village of Mount Pleasant. Joint 

Ex. 1, Findings of Fact 5-14. On the basis of these two entirely in-basin residential areas, 

WDNR’s Approval contends that the Racine Water Utility’s regional water system, as a whole, 

satisfies the requirement that the diverted water will be used “solely for public water supply 

purposes.” Id., Conclusion of Law 5.  

STANDARD OF REVIEW 

Section 802.08 of the Wisconsin Statutes provides the standard of review that applies to 

Petitioners’ Motion for Summary Judgment. See Wis. Admin. Code § HA 1.10(2) (explaining 

that the summary judgment procedure provided in Wis. Stat. § 802.08 shall be available to 



18 
 

parties in a contested case upon the approval of the Division of Hearings and Appeals). The 

statute provides that summary judgment must be granted if “there is no genuine issue as to any 

material fact and that the moving party is entitled to a judgment as a matter of law.” Wis. Stat. 

§ 802.08(2). 

To determine whether Petitioners are entitled to a judgment as a matter of law, the hearing 

examiner should look first to the express terms of the Compact. Tarrant Reg'l Water Dist. v. 

Herrmann, 569 U.S. 614, 628 (2013). Texas v. New Mexico, 482 U.S. 124, 128, (1987) (stating 

“the Court begins by examining the Compact's express terms as the best indication of the 

parties' intent.”). The first step is to “determine whether the language at issue has a plain and 

unambiguous meaning with regard to the particular dispute in the case.” Robinson v. Shell Oil 

Co., 519 U.S. 337, 340 (1997). “The plainness or ambiguity of statutory language is determined 

by reference to the language itself, the specific context in which that language is used, and the 

broader context of the [Compact] as a whole.” Id. at 341 (citations omitted). Where the express 

terms are found to be unambiguous, that language is determinative. Id. 

If the language of an interstate compact is reasonably susceptible to different 

interpretations, it “is appropriate to turn to other interpretive tools to shed light on the intent of 

the Compact’s drafters.” Tarrant, 569 U.S. at 615. The “[e]xamination of purpose is a staple of 

statutory interpretation.” McCreary Cnty., Ky. v. Am. Civil Liberties Union of Ky., 545 U.S. 844, 

865 (2005) (citing Gen. Dynamics Land Sys., Inc. v. Cline, 540 U.S. 581, 600 (2004) 

(interpreting federal statute in light of its “text, structure, purpose, and history”)). In addition, 

the U.S. Supreme Court has reviewed extrinsic evidence such as a compact’s legislative history 

or the negotiation history to aid in the Court’s interpretation of interstate compacts. Arizona v. 

California, 292 U.S. 341 (1934); Green v. Bock Laundry Machine Co., 490 U.S. 504, 511 (1989); 

Pierce v. Underwood, 487 U.S. 552, 564–565 (1988). Lastly, evidence of course of performance, 

or conduct, under the Compact, can be “highly significant.” Tarrant, 569 U.S. at 636; New 

Jersey v. Delaware, 552 U.S. 597, 618-19 (2008) (considering history of compact and “course of 
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conduct” of signatory states).  

This case also involves the interpretation of Wisconsin statutes that implement the Compact. 

The rules for interpreting a state’s implementing legislation are the same as those that are used 

for interpreting the Compact itself.  See State ex rel. Pharm v. Bartow, 2007 WI 13, ¶ 15, 298 

Wis. 2d 702, 714, 727 N.W.2d 1 (holding that courts should interpret state law implementing an 

interstate compact according to the federal rules of construction). 

The hearing examiner should not afford any deference to WDNR’s interpretation of the 

Compact or Wisconsin’s implementing statute. The Wisconsin Supreme Court recently “decided 

to end [the] practice of deferring to administrative agencies’ conclusions of law.” Tetra Tech EC, 

Inc. v. DOR, 2018 WI 75, ¶ 108, 382 Wis. 2d 496, 914 N.W.2d 21. Questions of law, such as the 

proper interpretation of a statute, should now be treated separately from all other matters in the 

case and reviewed under the de novo standard. Id. at ¶ 75. The examiner may still give 

“respectful, appropriate consideration to the agency's views,” but only if the agency can 

demonstrate that its “experience, technical competence, and specialized knowledge give its view 

of the law a significance or perspective unique amongst the parties.” Id. at ¶¶ 78-79. WDNR’s 

claims in the instant challenge are not entitled to the deference deemed appropriate before the 

decision in Tetra Tech, because here Petitioners’ claims rest on statutory and legal 

interpretation alone. 

ARGUMENT 

The issue presented for review is whether the water that the City of Racine is proposing for 

transfer outside the Great Lakes Basin will be used solely for “Public Water Supply Purposes,” 

defined as “water distributed to the public through a physically connected system . . . serving 

largely residential customers.” Compact § 1.2.28; Wis. Stat. § 281.346(1)(pm). In approving the 

City of Racine’s proposed diversion, WDNR incorrectly interprets this standard to mean that the 

applicant’s system, as a whole, must meet the Public Water Supply Purposes requirement. As a 

result, WDNR’s analysis focused not on the use of the transferred water, as required by the 
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Compact, but on the entity that will be transferring the water to the Diversion Area—the Racine 

Water Utility.  

As explained in the sections that follow, WDNR’s interpretation of the Compact’s Public 

Water Supply Purposes requirement departs from its plain and unambiguous meaning. The 

express terms of the Compact and Wisconsin’s implementing statute make it clear that the 

evaluation of a proposed diversion should focus squarely on the water that will be transferred 

outside the Basin and the use of that water. Here, the Great Lakes water that the City of Racine 

proposes to transfer across the basin line will be distributed not to the public, but to one private 

industrial customer. And the Great Lakes water will be distributed through a system of water 

mains specifically designed for and serving the Foxconn Project, not a group of largely 

residential customers.  

Beyond its plain terms, the legislative history and purposes of the Compact demonstrate that 

neither the Great Lakes States nor Congress ever intended the Compact to allow an in-basin 

public water supply system, like the Racine Water Utility, to divert water outside the Basin for a 

solely private, or even indeterminate, purpose.  

I. THE EXPRESS TERMS OF THE COMPACT REQUIRE THAT THE DIVERTED WATER BE 
DISTRIBUTED “TO THE PUBLIC” THROUGH A “SYSTEM . . . SERVING LARGELY 
RESIDENTIAL CUSTOMERS” 

A proposed Straddling Community diversion must meet two criteria in order to satisfy the 

Compact’s requirement that the diverted water will be used solely for Public Water Supply 

Purposes. The water must be: (1) “distributed to the public”; and (2) distributed “through a 

system . . . serving a group of largely residential customers.” See Compact § 1.2.28; Wis. Stat. 

§ 281.346(1)(pm). The express meaning of both criteria is discussed in turn below.  

A. “Distributed to the Public” 

The Compact plainly sets forth the meaning of the “distributed to the public” criterion. 

Diverted water is “distributed to the public” where the diverted water serves the community as a 

whole, rather than one private customer. See Black’s Law Dictionary (10th ed. 2014) (defining 
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“public” as “of, relating to, or involving an entire community, state, or country” and “the people 

of a country or a community as a whole”); see also Merriam-Webster Collegiate Dictionary (11th 

ed. 2003) (defining “public” as “of, relating to, or affecting all the people of the whole area of a 

nation or state”).   

The Compact’s use of the phrase “to the public” was intentional. The States and Provinces 

had, for decades, been working on comprehensive agreements to protect Great Lakes water. See 

Pet’rs Exs. 26-27. And in doing so, the States and Provinces were familiar with case law 

surrounding the distinction between “public” and “private” water uses—discussed most 

forcefully in case law regarding the public trust doctrine.9 The Compact should, therefore, be 

interpreted consistent with these established legal principles. Consequently, water is 

“distributed to the public” where the diverted water serves the whole community, rather than 

private entities.  

B. “Through a system . . . serving a group of largely residential 
customers” 

Regarding the second criterion that the water be distributed “through a system . . . serving a 

group of largely residential customers,” the definition does not specify the “system” that must 

serve “a group of largely residential customers.” See Compact § 1.2.28; Wis. Stat. 

§ 281.346(1)(pm). The Compact, however, clearly sets forth that the intent of the phrase was to 

look at the infrastructure system outside of the basin and the types of customers served by that 

system.  

                                                           
9 See, e.g., Priewe v. Wis. State Land & Improvement Co., 67 N.W. 918 (Wis. 1896)(“[T]he question 
whether a particular use is public or private is for the judicial department.”); .”); Lake Mich. Fed’n v. U.S. 
Army Corps of Eng’rs, 742 F. Supp. 441 (N.D. Ill. 1990) (“[W]hile the project has some aspects which are 
beneficial to the public, the primary purpose of the grant is to satisfy a private interest”); People ex Rel. 
Scott v. Chi. Park Dist., 66 Ill. 2d 65 (1976) (“Here, too, we can perceive only a private purpose for the 
grant”); Obrecht v. Nat’l Gypsum Co., 361 Mich. 399 (1960) (“[N]o part of the beds of the Great Lakes, 
belonging to Michigan . . . can be alienated or otherwise devoted to private use . . . .”). 
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The Compact specifically states that compliance with the Public Water Supply Purposes 

requirement must be evaluated based on “all the Water so transferred,” Compact § 4.9.1,10 or, in 

the case of the Wisconsin statute, the “water diverted,” Wis. Stat. § 281.346(4)(c).”11 Notably, the 

Compact does not refer to the applicant’s general use of water or the applicant’s water system.12 

Thus, to evaluate whether the diversion satisfies the Public Water Supply Purposes requirement, 

the inquiry hinges on whether the “Water so transferred” or the “water diverted” will be used for 

public water supply purposes. 

In addition to the language in the Public Water Supply Purposes requirement, Wisconsin’s 

implementing statute provides further evidence that the States and Provinces intended 

signatories to look at the system outside of the Basin and the customers served by that system 

when they signed the Compact. Wisconsin law specifies that only a public water supply system 

may apply for a diversion. Wis. Stat. § 281.346(4)(b)2. Thus, the applicant for a diversion must 

always be a “system” that “distributes water to the public through a system . . . serving largely 

residential users.” See id. If the Public Water Supply Purposes requirement refers to the 

applicant’s entire system, then every diversion application in Wisconsin submitted by a qualified 

applicant would meet the Public Water Supply Purposes requirement. Such an interpretation 

violates the canon on construction that statutes must be read so that no provision is superfluous. 

See, e.g., State ex rel. Kalal v. Circuit Court for Dane Cty., 2004 WI 58, ¶ 46, 271 Wis. 2d 633, 

681 N.W.2d 110 (“Statutory language is read where possible to give reasonable effect to every 
                                                           
10 “A Proposal to transfer Water to an area within a Straddling Community but outside the Basin . . . shall 
be excepted from the prohibition against Diversions and be managed and regulated by the Originating 
Party provided that, regardless of the volume of Water transferred, all the Water so transferred shall 
be used solely for Public Water Supply Purposes within the Straddling Community.”  Compact 
§ 4.9.1 (emphasis added).  
11 “The department may approve a proposal . . . to begin a diversion . . . to an area within a straddling 
community but outside the Great Lakes basin or outside the source watershed if the water diverted 
will be used solely for public water supply purposes in the straddling community.” Wis. Stat. 
§ 281.346(4)(c) (emphasis added). 
12 WDNR improperly attempts to read language into the Compact that does not appear. The Compact 
drafters could have used language in the Public Water Supply Purpose section requiring the applicant or 
system to distribute water for public water supply purposes rather than specifying that the “Water so 
transferred” actually be used for public water supply purposes. For this reason, WDNR’s interpretation 
is contrary to the Compact’s plain language.  
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word, in order to avoid surplusage.”); Donaldson v. State, 93 Wis. 2d 306, 315, 286 N.W.2d 817 

(1980) (“A statute should be construed so that no word or clause shall be rendered surplusage 

and every word if possible should be given effect.”).  

Consequently, under the Compact and Wisconsin law, the phrase “through a system . . . 

serving a group of largely residential customers” must be interpreted based on the use of and 

system carrying the diverted water, not the applicant’s water system as a whole.  

II. WDNR’S APPROVAL IS INCONSISTENT WITH THE EXPRESS TERMS OF THE COMPACT 

WDNR’s interpretation of the Public Water Supply Purposes requirement is inconsistent 

with the plain language of the Compact and Wisconsin law. By focusing on the Racine Water 

Utility’s entire system, rather than the transferred water, WDNR makes two critical errors. First, 

WDNR’s Approval fails to address the first element of the definition of Public Water Supply 

Purposes—whether the water will be “distributed to the public.”  See Compact § 1.2.28; Wis. 

Stat. § 281.346(1)(pm). See generally Joint Ex. 1. Had WDNR properly evaluated whether the 

diverted water will be distributed to the public, WDNR would be compelled to deny the City of 

Racine’s Application. 

Second, WDNR’s Approval fails to evaluate whether the system that distributes the diverted 

water—the system outside of the basin—will serve largely residential customers. The Racine 

Water Utility’s existing residential customers will not be served by the system in the Diversion 

Area and the transferred water will not be distributed to residential customers. Instead, the 

customers that will be served by the system in the Diversion Area are exclusively industrial and 

commercial customers. Joint Ex. 5 at 21. 

A. The Diverted Water Will Not Be Distributed to the Public 

It is evident on the facts that the Great Lakes water requested for transfer will not be 

distributed to the public. The timeline leading up to the City of Racine’s application, the 

Development Agreement, and the City of Racine’s Application itself clearly demonstrate that the 

purpose of the requested diversion is to supply water to the Foxconn project. Thus, the diverted 
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water will be distributed not to the public, but to one individual member of the public—

Foxconn—for its private use at a new industrial manufacturing complex.   

Importantly, the Village of Mount Pleasant is displacing the “public,” i.e., the current 

residents and landowners, from the Diversion Area. The Village is contractually obligated to 

acquire all of the land in the Diversion Area from the current owners. Pet’rs Ex. 34 at 10-11. The 

Village has been carrying out these obligations and displacing the current landowners and 

residents from the Diversion Area under the threat of eminent domain.  See Rick Romell, 

Village of Mount Pleasant Declares Foxconn Area as Blighted, May Use Eminent Domain to 

Take Properties, Milwaukee J. Sentinel, June 5, 2018, available at https://www.jsonline.com 

/story/money/business/2018/06/05/village-says-foxconn-area-blighted-may-use-eminent-

domain/671976002/. According to a recent “Property Acquisition Update,” the Village has 

acquired over 80% of the land in Areas I, II, and III of the Foxconn Project Area. Pet’rs Ex. 40.  

Once acquired, the Village is obligated to automatically transfer ownership of the land in 

Area I to Foxconn. Pet’rs Ex. 34 at 18. Foxconn also has an exclusive 10-year option to acquire 

the land in Area II. Id. at 15. Thus, under the terms of the Development Agreement, the 

Diversion Area is comprised entirely of the Project Area for the private Foxconn development: 
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Figure 6: Map showing the Great Lakes Basin Boundary in relation to the Foxconn Project Area. The 
Diversion Area is located to the left of the Basin Boundary line noted in blue. The Map is attached as 

Pet’rs Ex. 43. 
 

 

Furthermore, the water supply infrastructure being built for the diversion is, in the City of 

Racine’s own words, intended “to serve the Foxconn project site.” Pet’rs Ex. 41.  As discussed 

above, the infrastructure that will be constructed to distribute water in the Diversion Area is 

materially identical to the planned infrastructure improvements that were agreed to in the 

Development Agreement. Moreover, the Village and Foxconn are coordinating construction 

schedules, and Foxconn has control over the ultimate design of the water supply infrastructure. 

See Pet’rs Ex. 34 at 11-12. In effect, the Racine Water Utility is serving as a pass-through to 

divert Great Lakes water exclusively to a private industrial project negotiated between the 

Village of Mount Pleasant and Foxconn.  

B. The Diverted Water Will Not Be Distributed to Customers Through a 
“System . . . Serving Largely Residential Customers” 

The water that the City of Racine proposes to transfer across the basin line will not be 

distributed to customers “through a physically connected system . . . serving a group of largely 
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residential customers.”  See Compact § 1.2.28; Wis. Stat. § 281.346(1)(pm). Instead, the exact 

opposite is true.  The new infrastructure system that will distribute water to customers in the 

Diversion Area is designed specifically to accommodate and serve the Foxconn Project.  

Pursuant to the Development Agreement, the Village of Mount Pleasant agreed to “provide 

and pay for (with certain funding provided by the County), the infrastructure improvements to 

serve the needs of the Project Area.” Pet’rs Ex. 34 at 11-12. The Development Agreement shows 

the water mains that will be constructed in the Diversion Area. The Development Agreement 

also grants Foxconn the right to review any material changes to the design of this infrastructure, 

and the Village and County agreed “to proceed with a construction schedule so that all of the 

needed [infrastructure improvements] are reasonably coordinated” with Foxconn’s construction 

and operations. Id. at 12. 

This new system will not distribute the water to any residential customers. A majority of the 

diverted water, 5.8 mgd, will be distributed to Foxconn’s manufacturing facility in Area I of the 

Project Area. Joint Ex. 5 at 17. The City of Racine’s Application projects that the remaining 

1.2 mgd of diverted water may be distributed to other industrial and commercial customers in 

Areas I and II of the Project Area. Joint Ex. 5 at 17. However, given Foxconn’s exclusive rights to 

acquire the land in the Project Area, the only “other” customer served by the diversion may very 

well be Foxconn itself. Regardless, under either scenario the only customers in the Diversion 

Area to which water will be distributed are industrial and commercial customers. Id. 

WDNR’s Approval attempts to overcome the absence of residential customers in the 

Diversion Area by pointing to the Racine Water Utility’s system as a whole and its existing in-

basin residential customers. See Joint Ex. 1, Findings of Fact 5, 14.  In so doing, WDNR ignores 

the fact that the Racine Water Utility’s existing residential customers will not be served by the 

system in the Diversion Area and that none of the transferred water will be distributed to them.  

The customers who will be served by the system in the Diversion Area and to whom the 
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transferred water will be distributed are exclusively industrial and commercial customers. Joint 

Ex. 5 at 21. 

In contrast to the Compact’s plain and unambiguous terms, the water that the City of Racine 

proposes to transfer will not be distributed to the public; nor will it be distributed through a 

system serving largely residential customers. Pursuant to the Development Agreement, the 

Village of Mount Pleasant will be acquiring all of the land in the Diversion Area for the Foxconn 

Project, leaving Foxconn as the sole remaining user of the diverted water in question. An 

assessment of the maps and agreements describing the water mains and pipelines intended for 

the Diversion Area further reveals that the 7 mgd of diverted water will not be conveyed through 

a system within the Diversion Area that serves a group of largely residential customers. Rather, 

the system to be constructed in the Diversion Area is being designed and constructed specifically 

for the Foxconn Project. 

III. OTHER INTERPRETATIVE TOOLS FURTHER ESTABLISH THAT WDNR’S APPROVAL IS 
INCONSISTENT WITH THE COMPACT 

The foregoing analysis demonstrates that the Compact’s Public Water Supply Purposes 

requirement is plain and unambiguous. Should this hearing examiner conclude, however, that 

the Compact’s language is ambiguous, then it is appropriate to “turn to other interpretive tools 

to shed light on the intent of the Compact’s drafters.” Tarrant, 569 U.S. at 615. 

A. The Compact’s Legislative History Demonstrates that the Straddling 
Community Exception Should be Narrowly Interpreted 

The Compact’s legislative history clearly demonstrates that the exceptions to the Compact’s 

ban on diversions were intended to be narrowly interpreted. When introducing the joint 

resolution expressing Congress’ consent to the Great Lakes Compact, United States Senator Carl 

Levin reiterated that the purpose of the Compact is to provide “an effective means for Great 

Lakes [S]tates jointly to safeguard water for future generations.” Pet’rs Ex. 28 at 1. Senator Levin 

described the Compact’s prohibition on diversions as a “ban” and specifically referred to the 

exceptions as both “limited” and “regulated.” Id. Similarly, United States Representative Betty 



28 
 

Sutton stated that the intent of the Compact was to ban all new or increased diversion unless 

“appropriately rigorous standards” can be met. 154 Cong. Rec. H8514 (daily ed. Sept. 22, 2008) 

(statement of Rep. Betty Sutton (Ohio)) (attached as Pet’rs Ex. 29). 

Furthermore, an “FAQ” document drafted by the Council of Great Lakes before Congress 

adopted the Compact confirms that the exceptions were intended to be narrow. Just like Senator 

Levin’s and Representative Sutton’s remarks, the FAQ describes the exceptions to the Compact’s 

ban on diversions as “limited and strictly regulated.” Pet’rs Ex. 30 at 2. The FAQ further 

elaborates, stating that “[u]nder strictly defined circumstances, it is possible that communities 

located on or near the Great Lakes—St. Lawrence River Basin could obtain an exception from 

the ban on diversions.” Id. (emphasis added). 

The interpretation of the Compact’s Public Water Supply Purposes requirement that WDNR 

advances is anything but “limited” or “strictly defined.” The primary restriction that the 

Compact imposes on Straddling Community diversions is that the water diverted outside of the 

basin must be used for Public Water Supply Purposes. As explained above, WDNR’s Approval 

does away with this requirement, and instead devises a new exception from the Compact’s ban 

on diversions that would allow a public water supply system to divert water to a Straddling 

Community for virtually any purpose. 

B.  WDNR’s Approval Undermines One of the Primary Purposes of the 
Compact 

To the extent the definition of “Public Water Supply Purposes” is deemed ambiguous, it 

should be interpreted consistent with the Compact’s stated purpose of “[p]rotecting, conserving, 

restoring, and improving the Great Lakes.” Compact § 1.3.2(a); see also McCreary Cnty., Ky, 

545 U.S. at 865.  As discussed in the beginning of this brief, the Compact is the latest in a series 

of agreements between the States and Provinces regarding diversions of Great Lakes water. 

Dating back to the Charter, each of these agreements recognized that diversions could have 

“significant adverse impacts on the environment, economy, and welfare of the Great Lakes 
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region.”  See e.g., Pet’rs Ex. 25 at 4. The main way the Compact addresses this threat—and 

fulfills its purpose of “protecting and conserving” the Great Lakes—is by prohibiting diversions 

of Great Lakes water except in the three narrow circumstances articulated in the Compact. The 

Public Water Supply Purposes requirement reflects a compromise reached by the drafters of the 

Compact. It strikes a balance between the need to protect the lakes by banning diversions and 

the need to ensure nearby communities have access to water for their resident’s public water 

supply needs.  

WDNR’s interpretation of the Public Water Supply Purposes requirement undermines this 

balance. As noted by the Congressional Research Service, “proposals to withdraw Great Lakes 

water are most likely to come from growing communities straddling the boundary of or just 

outside the Great Lakes Basin.” Pervaze A. Sheikh & Cynthia Brougher, Cong. Research Serv., 

Great Lakes Water Withdrawals: Legal and Policy Issues 6 (2008). If affirmed, WDNR’s 

Approval busts the proverbial door wide open to these Straddling Community diversions. 

WDNR’s Approval, if affirmed, allows an in-basin community to serve as a pass-through for 

private interests seeking access to Great Lakes water, without restriction on how or for whom 

the diverted water is to be used.  

Petitioners’ interpretation, on the other hand, promotes the protection of Great Lakes and 

upholds a primary purpose of the Compact by ensuring that diversions to Straddling 

Communities occur only in limited circumstances; that is, where the transferred water will be 

used solely for public water supply purposes. 

C. WDNR’s Approval is Inconsistent with its Prior Diversion Approvals 

WDNR’s focus on the Racine Water Utility—the entity diverting the water—and the Racine 

Water Utility’s current customer base is in stark contrast to its prior diversion approvals. In the 

other two instances where an application for a diversion was submitted, the applicants were the 

communities that were receiving the diverted water—the City of Waukesha and the City of New 

Berlin. Pet’rs Ex. 37 at 1; Ex. 38 at 1. The two cities applied for the diversions to replace the 
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groundwater sources that served the cities’ public water supply systems. See generally Pet’rs 

Exs. 37-38. In both cases, the analysis of the Public Water Supply Purposes requirement focused 

squarely on the customers of the public water supply utilities in those communities. See 

generally id. And in both cases, the diversion served primarily residential users, leading WDNR 

to conclude that the diversions were “solely for the public water supply purposes” of those 

communities. Id. 

Importantly, WDNR’s decision on the City of New Berlin’s diversion explicitly recognized 

that the analysis of whether the diversion is for public water supply purposes turns on the use of 

the water in the out-of-basin portion of the community. Pet’rs Ex. 39 at 2 (“[W]ater diverted 

pursuant to this approval shall be used solely for public water supply purposes within the 

approved diversion area”) (emphasis added). This “approved diversion area” to which the 

Approval refers was the out-of-basin portion of the City of New Berlin that would be receiving 

the diverted water. Furthermore, the Approval actually required the City of New Berlin to 

continually monitor and report the number and types of customers in the diversion area to 

which the City will be distributing water. The New Berlin Approval creates an extensive set of 

requirements in this regard.13 If, as WDNR would now argue, the types of customers in the 

                                                           
13 The Approval specifically provides: 
 

The approved diversion amount shall be monitored by the City by measuring water usage 
by customers of the water utility.  
 
 . . . . 
 
Within 60 days from the date this approval is signed, the City shall update its database of 
water utility customers to assign each customer of the utility to either the Lake Michigan 
basin or the Mississippi River basin. Where the basin line passes through a single parcel, 
the City shall assign the water customer or customers that occupy that parcel to the basin 
in which the junction of the water main and the service line to the parcel is located. Any 
alternative method of assigning water customers to either the Lake Michigan basin or the 
Mississippi River basin must be approved by the DNR.  
 
Within 90 days from the date this approval is signed, the City shall assign each water 
utility customer within the approved diversion area to one of the following Public Service 
Commission (PSC) categories of water user (from PSC’s Water Utility Reference Manual, 
Revised February 6, 2009):  
• Residential  
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Diversion Area are irrelevant, then this would have been a completely unnecessary set of 

requirements for WDNR to include in the New Berlin Diversion Approval. 

Here, WDNR’s analysis of whether the transferred water will be used for Public Water 

Supply Purposes wrongly focuses on the system-wide distribution of Lake Michigan water by 

City of Racine’s municipal water supply system, while ignoring the patently private use of the 

specified volume of water transferred to the Diversion Area. Joint Ex. 1. Unlike the Waukesha 

and New Berlin Diversions, the water that the City of Racine is proposing to divert is not being 

transferred to the Village of Mt. Pleasant for its residents’ public water supply needs. The Village 

has made no secret of the fact that it is clearing the Diversion Area of residents to make room for 

the Foxconn project, and it is this new industrial project that will be served by the diversion. 

CONCLUSION 
 

The City of Racine’s proposed diversion fails to meet the threshold requirement stated in the 

Great Lakes Compact, that “all the Water so transferred shall be used for Public Water Supply 

Purposes.” In contrast to the Compact’s plain and unambiguous terms, the water that the City of 

Racine is proposing to transfer will not be distributed to the public; nor will it be distributed 

through a system serving largely residential customers. Rather, the system to be constructed in 

the Diversion Area will serve only one customer, the private industrial user, Foxconn. 

The only way that WDNR can justify its Approval is by offering an interpretation of Public 

Water Supply Purposes never before considered or applied by any other state in the Great Lakes 

                                                                                                                                                                                           
• Commercial. The City shall further divide this category into the following subcategories 
for reporting to the Department:  
− Multi-dwelling residential, which includes condominiums and apartments.  
− Commercial non-residential.  
• Industrial  
• Public authority  
• Other, including bulk water sales  
 
The City shall maintain records of quarterly sales to each water customer within the 
approved diversion area. The City shall read all meters within two weeks of the close of 
each quarter. The City may reassign a customer to another category to reflect water user 
changes. 

 
 Pet’rs Ex. 39 at 2. 
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region, including Wisconsin. WDNR’s current interpretation of the Compact’s Public Water 

Supply Purposes requirement relies upon a system-wide assessment of the community 

transferring the diverted water. Under such an interpretation, the use of the diverted water and 

the type of customers that will be served by the diversion are irrelevant, so long as the entity 

transferring the water to the diversion area is a public water supply system.  

Even in its prior diversion approvals, WDNR never attempted to apply this interpretation of 

the Compact. To the contrary, in its past approvals, WDNR relied upon and applied the 

interpretation supported by the Petitioners in this case. WDNR properly directed its focus to the 

residential customers and system of conveyance in the out of basin Diversion Area at issue. See 

Ex. 20 at 2 ( stating “water diverted pursuant to this approval shall be used solely for public 

water supply purposes within the approved diversion area,” and further requiring the City of 

New Berlin to monitor the types of customers to which the diverted water will be 

distributed)(emphasis added).  

It is hardly a mystery why WDNR came up with its novel interpretation of Public Water 

Supply Purposes on the tail of Act 58’s enactment, which signed off on the largest publicly 

subsidized private project in Wisconsin history. But the Compact is far bigger than any one 

project, no matter how big and promising.  The Compact represents a hard- fought, 

indispensable federal law establishing critical regional environmental protections for the world-

class resource of the Great Lakes. By no means should this one project, and the WDNR‘s 

interpretation to accommodate it, be the impetus that puts the Great Lakes Compact in jeopardy 

in the years to come. It is too great a risk for our precious Great Lakes and future generations to 

bear. 
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