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Mr. James Pardee

WEPA Coordinator
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101 S. Webster Street

Madison, WI 53707
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WDNR Oshkosh Service Center
625 E. County Road Y, Suite 700
Oshkosh, WI 54901

Re.  Commentson the Draft Environmental Impact Statement (EIS) and Draft
WPDES Per mit for Rosendale Dairy LLC

Dear Mr. Pardee and Ms. Spaeth-Werner,

Thank you for the opportunity to submit writtemoments on the Draft Environmental
Impact Statement (“Draft EIS”) and Draft Wiscongiallutant Discharge Elimination System
(WPDES) Permit (“Draft Permit”) for Rosendale Dairgarvey, McNeil & McGillivray, S.C.
and Midwest Environmental Advocates, Inc. submesthcomments on our own behalf and on
behalf of Mr. and Mrs. Severin Swanson, of Pickétt, and the unincorporated association of
citizens known as People Empowered Protect the (R&&#L) of Rosendale.

Midwest Environmental Advocates (“MEA”) is Wiscan's first and only nonprofit,
public interest environmental law center. MEA pd®s legal and technical assistance to
community groups and nonprofit organizations wogkior clean air, clean water, and clean
government in the Western Great Lakes region.

Garvey McNeil & McGillivray, S.C., is a Madison, ig¢onsin- based public interest law
firm. The firm represent clients in federal anatstcourt litigation, and before government
agencies, on a wide range of public interest issnekiding: Environment and Safe Energy;
Open Government Laws (FOIA); Constitutional Rigatsl Civil Liberties; Political Rights; and
Employee Rights.

Because certain issues relating to the watertgualpacts of the proposed dairy are so
intertwined, segregation of our comments betweertto parallel Department processes is
impracticable; therefore we intend this letteréove as joint comments for both the Draft EIS



and the Draft Permit. To the extent possible weshdentified those comments which are
relevant primarily to one document or the other.

We also hereby incorporate as our own the comnserisiitted under separate cover, but
on our behalf, by Mr. Alexander J. Sagady.

l. Introduction

This is believed to be the first time the WisconSepartment of Natural Resources
(“Department” or “DNR”) has prepared an EIS forancentrated animal feeding operation
(“CAFQ”). The fact that this is the first such EMhile surprising to us, should not suggest to
the industrial livestock industry a radical chamg®epartment policy, for the Rosendale Dairy,
if permitted to operate at intended levels at Phiaseould be the state’s largest industrial dairy.
As such, and for the additional reasons explainddis letter, Rosendale Dairy poses a
significant risk of contaminating the region’s aind water quality; threatening the public health;
and causing widespread and permanent changes itedioa’s land use patterns, wildlife
habitat, local economy, community, and qualityifsf. |

Whether or not this EIS represents a permanemtgehim policy for the Department
remains unclear, but we hope it does. Even tholglDepartment has largely failed to conduct
the necessary analysis on the direct, indirect,camaulative impacts of the Rosendale Dairy
required by WEPA, we applaud the Department’s dacit prepare the EIS in the first place
and urge the Department to faithfully execute resspnt and future obligations under Wisconsin
law to “encourage productive and enjoyable harmaompng people and their environment; to
promote efforts which will prevent or eliminate dage to the environment; and to enrich the
under standing of the important ecological systam$natural resources of the state.” Wis.
Admin. Code 8 NR 150.025(1)(a).

It must be made clear that PEPL does not opposeriRiale Dairyper se The members
of PEPL appreciate the economic benefits of agucelto our state and they consume on a daily
basis the products provided by agriculture. PEPesdmppose the issuance of a permit to
discharge pollutants to a facility which poses #gigant risks to their quality of life and the
natural environment upon which it depends. MembéREPL are resolute in holding that this
facility, as designed and intended to operate, gvéiatly harm the environment, that pollutant
discharges to ground and surface water are indgitedsed upon the information in the record,
and that Rosendale Dairy has an absolute obligatibho degrade natural resources or the
quality of life of this community.

The function and procedure of the requisite WERAlsis is to “enable agencies to take
a "hard look" at the environmental consequencespybposed actionClean Wis., Inc. v. PSC
of Wis, 282 Wis. 2d 250, 376 (Wis. 2005), and the EISthmclude “information which is
important to evaluating reasonably foreseeableifstgnt adverse impacts on the human
environment[.]” Wis. Admin. Code 8§ NR 150.22(1)(éljhe Draft EIS shows plainly that the
Department has yet to take a genuine “hard lookhatwidespread impacts of Rosendale Dairy.
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(A) DNR'’s simultaneous issuance of the Draft EIS anafDAWVPDES Permit demonstrates
the agency’s lack of commitment to the WEPA process

Of initial and overarching concern is the inhelefiawed procedure by which the
Department simultaneously released, and solicitdafigppcomment upon, both the Draft EIS and
the Draft WPDES Permit. The purpose of the ElIfhis case was to assess the potential
environmental impacts of the Rosendale Dairy, flayas they will from the state action of
permit issuance. Thus it was presumed that theentsof a Final EIS (issued following a
public hearing and comment on the Draft EIS) wanfdrm thedrafting of the WPDES permit.
The environmental review under WEPA “must be péatheinitial planning process for [DNR]
projects and initiatedt an early stagef the regulatory review process.” Wis. Admin.des
NR 150.025(2)(e) (emphasis added). The resultingl EEIS should be an “analytical document
that enables environmental and economic factobe toonsideredh the development af
proposed action.” Wis. Admin. Code § NR 150.24fiJémphasis added). It is unclear whether
any of the factors discussed (however brieflyhia Draft EIS were considered in the
development of the Draft WPDES Permit for Rosen@iy.! Indeed, it is unclear whether the
Permit or the EIS was drafted first, and how orfluénced the contents of the other.

The Draft Permit even has an effective date ofdildr, 2009 included on the cover page,
suggesting that the EIS was never intended totatecontents. It is inconceivable that between
February 4 and March 1 the Department will havetithe and resources to (a) review the
extensive public comments anticipated on thesedwouments; (b) conduct the additional
environmental analysis necessary to bring the &i&compliance with WEPA,; (c) solicit from
Rosendale Dairy the additional information necessacomplete its permit application; (d)
consider what changes are necessary to the DratftitHa order to bring the permit into
compliance with the Clean Water Act and state adeifal regulations implementing that act; (e)
notice for public review and comment both the Fi&E3 and a revised Draft Permit; (f) solicit
and review further comments on what we expectlvélh significantly revised Draft Permit.

(B)  Public notice flaws and untimely amendments toileDES permit application by
Rosendale Dairy frustrate effective public paridipn.

The Draft Permit was released for public commenbDecember 19, 2008. The Draft
Permit was based in part on a nutrient managenent(NMP) submitted by Rosendale Dairy
through a various filings, including submissionsNwvember 18, November 21, and December
1, 2008. The NMP was determined by DNR to be cetemnd in compliance with applicable
requirements in NR 243 on December 10, 2008, natys grior to the public noticing of the
Draft Permit. From that point forward, many comaat citizens began to exercise their rights to
review and inspect the NMP as well as other compisnaf the permit application.

We understand that or about January 26, 2009,rfidase Dairy submitted to DNR a
significantly revised NMP. This revised NMP, whialas apparently developed using the

! Neither the WPDES Permit nor the EnvironmentaldoifStatement is labeled “Draft”, leading to coidnsabout
the process among concerned members of the publictake the position that both documents are otlyren
draft form, and that the Department must followhafinal determinations on both documents.
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December 15, 2008 update of the SNAP-Plus softwanmgportedly supersedes the NMP that
was submitted to the DNR by Rosendale Dairy orbouaNovember 17, 2008. Whether or not
the DNR considers the January 26 NMP submissidre ta modification of Rosendale Dairy’s
permit application or merely a public comment oat thpplication, DNR may not consider the
contents of that new NMP in issuance of the Drafiniit without violating the public’s right to
participate in the permitting process.

NMPs serve two important functions in the WPDE8mp#ing process. First, an NMP is
a central part of the permit application. A “fir@rmit application” for CAFOs must include a
“complete nutrient management plan that meetsdfeirements of NR 243.14.” Wis. Admin.
Code 8 NR 243.12(2)(a)(6). Second, an NMPde &actoeffluent limitation for Clean Water
Act purposes because it is the primary means bglwihie permittee, the DNR, and the public
may ensure that the CAFO will meet water qualigngdards. Thus the NMP is necessarily a
core component of the CAFO permit itseBeeWaterkeeper Alliance, Inc. v. United States EPA
399 F.3d 486, 502 (2d Cir. 2005) (explaining thatrient management plans “ensure that the
Large CAFOs will, in fact . . . comply with all aligable effluent limitations and standards.”);
Sierra Club Mackinac Chapter v. Dep't of Envtl. Qtya 277 Mich. App. 531, 554 (Mich. Ct.
App. 2008) (concluding that CWA 8§ 101(e), “whiclyuéres public participation in
development, revision, and enforcement of effluenitations, is applicable to development,
revision, and enforcement of the comprehensivaenitmanagement plans|.]”).

Should the DNR choose to allow the January 26 N\ substantial modifications, to
substitute for the NMP ruled complete on Decemifeftiereby substantially modifying the
permit application and the enforceable terms oMHEDES permit itself), the DNR must revise
the permit as necessary and re-notice the DrafbhPéwr public review and comment.

Should the DNR choose not to allow the Januar®B° to replace the December 10
NMP, the permit application should be denied basethe December 10 NMP’s failure to
comply with the requirements of NR 243 and the néwdl standards incorporated in that
chapter. As explained below and in the technioatments submitted by Mr. Sagady, the
December 10 NMP is insufficient to demonstrate cleanpe with NR 243 or to be protective of
water quality. The January 26 NMP submitted bydRdsle Dairy (a submission presumably
intended to make up for the fact that the DecertBelMMP was insufficient) implicitly
recognizes this failure.

. WEPA-Required Elements Missing or I nsufficiently Addressed in the
Rosendale Dairy Draft EIS

A number of WEPA-required analytic componentseaatieer completely absent or given
unacceptably short shrift in the Rosendale DairgfDEIS. The Final EIS must consider these
elements as described below.

(A) Proposed preventative and mitigating measures (¢isin. Code 8 NR 150.22(2)(c).)
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It appears, so far as we can tell, that the dsonof mitigation is relegated to a half-
page at the very end of the Draft EIS, at VI-8.this short section it appears that the discussion
of mitigation measures is limited to four “possikledlife impact mitigation measures.” Draft
EIS at VI-82 Possible mitigation measures concerning thewiolig environmental impacts of
Rosendale Dairy are either absent entirely or ingahtly addressed:

» Surface water qualityincluding mitigation measures to control diramoff of manure
from the CAFO site; runoff of stormwater and sildgachate at the CAFO site; and
surface water runoff at manure application sites)

» Groundwater qualityfincluding mitigation measures to control infilicm of manure,
stormwater, leachate, and other sources at the C3MeQand infiltration of manure into
groundwater at manure application sites)

» Air quality (including mitigation measures to control odord amissions of ammonia,
hydrogen sulfide, methane, PM, VOC, methanol, ahdrogreenhouse gasses)

(B)  Analysis of alternatives to the proposal (NR 15(22@)).

In order to comply with Wis. Stat. § 1.11(2)(d)e department is required to “study,
develop, and describe appropriate alternativeedommended courses of action[.]” Wis.
Admin. Code 8 NR 150.20(g). The department hasaontucted its own “detailed statement”
on alternatives to the proposed acti8eeWis. Stat. 8 1.11(2)(c). Additionally, the
Draft EIS must include “[a]n evaluation of alterivas to the proposal, including a rigorous
exploration and objective evaluation of the envin@mtal impacts of all reasonable alternatives,
particularly those that might avoid all or somdlad adverse environmental effects of the
proposed action.” Wis. Admin. Code 8 NR 150.22¢2)(This Draft EIS fails to study, develop
and describe alternatives; instead, it does litibee than list and discount them. It lacks serious
independent analysis of the alternatives.

(1) The Draft EIS fails to fully evaluate alternatiiesspreading manure.

Phase 1 will produce 46 million gallons of wasieleyear; Phase Il will produce another
46 million gallons annually. If this was a munidipg secondary if not tertiary sewage treatment
undoubtedly would be required. The Draft EIS, bagig at page VI-4 in the section entitled
“Applicant Alternatives”, gives short shrift to amgorous analysis of alternatives such as
reducing the number of animals or the utilizatibuligesters or treatment to reduce the quantity
of manure to be land applied. . “An environmeiadlysis shall be an analytical document that
enables environmental and economic factors to hsidered in the development of a proposed
action.” Wis. Admin. Code 8§ NR 150.22(1)(b). Thepdegment is to do its own analysis, not just
accept the applicant’s.

2 Although the “mitigation” section is captioned“asldlife impact mitigation measures,” there arectstatements
in that section that appear to address impactsraewddlife. They include the construction of a&eadary
containment area to “minimize environmental danmageetlands” near the site, and implementationrofalor
management plan” that includes “conserving wated ‘@otifying neighbors before agitating or spresgdi
manure.” Draft EIS at VI-8.
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Draft EIS § VI.B.2. purports to be an analysisattérnatives to manure spreading sites.
Unfortunately, it utterly lacks any independentlgsia by the department as to whether
alternatives to land spreading are viable. It statdy that the “operation could voluntarily
implement additional best management practicegftllS at VI-6, and then identifies two
BMPs that “go beyond” NR 243 requirements. Thered analysis of whether they are other
alternatives that could be appropriate.

(2) The DraftEIS fails to independently analyze alternativespi@mduction area
technologies.

The EIS contains only a list of alternative tealogies for the production area that
“could be implemented either alone or in concethwithers as part of Phase Il.” Draft EIS at
VI-6. The Draft EIS includes no analysis indicatingy these alternative technologies are not
now viable Phase | alternatives for handling aedting manure and process wastewater.

Under a discussion of “Department Alternativebg Draft EIS acknowledges that the
Department’s alternatives are limited by virtudled fact that the applicant has already
constructed substantially all of the facility nedder Phase I. Draft EIS at VI-1. It does not
seriously consider denial of the permit or req@meaconstruction of the production facilities as
alternatives

Discussing the inclusion of additional water qiyatiased restrictions as part of the
WPDES permit, the Draft EIS acknowledges that tygadtment could include “additional
design requirements for the production area andttbauld include additional or more
restrictive best management practices beyond NRL24®rimarily to ensure additional levels
of protection of groundwater.” It states that “[fplementation of these additional requirements
would further reduce potential impacts to waterligpiaeyond what is required in NR 243, but
does not completely eliminate potential impactsafbEIS at VI-3.

Wis. Admin. Code 8§ NR 243.13 (2)(b) allows altéivadischarge limitations for
production areas when the permittee demonstratafieanate treatment technology would result
in an equivalent or lesser discharge of pollutahite Draft EIS contains speculation as to
whether any alternative treatment technology weeslilt in an equivalent or lesser discharge of
pollutants, but it contains no data-based analyisistead, the Department falls back on past
practice:

As a matter of current and past practices whenngst¢PDES permits for CAFO'’s, the
Department has relied on the implementation of bestagement practices rather than
requiring treatment technologies when additionetle of water quality protection are
determined to be necessary.

% It must be noted that Rosendale Dairy construstest of its facilities unlawfully, without first ahining
Department review and approval pursuant to NR Z13SeeAttachment 15 (Notice of Noncompliance (NON)
dated August 26, 2008). By that August 26 lettez,Department ordered the applicant to stop coctétn of
structures requiring regulatory approval; to thstlm our knowledge the applicant disregarded thpdbtment’s
NON and continued construction, and no sanctions baen imposed to date by the Department.
PEPL of Rosendale
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Draft EIS at VI-4. With that dismissive statemdhg Draft EIS rejects:

Treatment technologies [that] exist that may reduogliminate pathogens in manure
(e.g. anaerobic digestions), thus further redutiegpotential for pathogen contamination
of groundwater associated with land applicatiorcicas . . . additional best management
practices that are more restrictive than the spe@fjuirements contained in NR 243
(e.g., additional field investigative work prior end application, increased setbacks
from areas of concern, further restrictions onnignand manure applications).

Id. NR 243.14(1)(b) provides that the department negyire additional management
practices be included in the nutrient management fd ensure compliance with NR 243.

The Draft EIS identifies alternatives that it s&tould reduce the environmental effects
but fails to conduct any “rigorous exploration dijextive exploration” of those alternativ&ee
Wis. Admin. Code § NR150.22(2)(e) The Draft EISd®anore like an effort to justify the
applicant’s proposal and the permit than an inddpenhobjective analysis. Alternative treatment
technologies are rejected without any justification

(3) The EIS fails to independently analyze alternatteethe proposed manure hauling.

The Draft EIS at I-21 discusses alternatives taunahauling. The document describes
“advanced manure technology” that might be adoptethe applicant in Phase Il of the project:
anaerobic digestion, “Air Flotation” coupled witkrder pivot irrigation, and “Ultra filtration”
are all identified as advanced technologies thatccreduce the amount of manure that needs to
be hauled and spread. However, they will only éeafuated” (presumably by the operator) for
Phase II. There has been no independent evaluafitme department as to whether these are
appropriate alternatives to the applicant’s propfisaPhase I.

The Draft EIS should contain an independent amabfsthe viability of putting these
technologies to use in Phase | rather than waftingothing more than the possibility that the
applicant will evaluate them to see if they mightused in Phase Il. There is no departmental
analysis whatsoever in the Draft EIS why thesenateviable alternatives that ought to be put in
place for Phase I.

The language of the Draft EIS implies there artteb@nanagement practices, yet neither
evaluates them or recommends their inclusion irp#renit, presumably for no reason other than
that the applicant has not proposed to use them Draft EIS begins to look like an exercise
undertaken simply to rubber stamp the applicaritiag “An environmental analysis is not a
document of justification.” Wis. Admin. Code § NBQ@.22(1)(c).

Instead of putting the environment at risk withulivag manure over local public
highways and spreading it on fields, the DNR oughtquire advanced treatment system
technology, including anaerobic digestion, as teetB/anagement Practices available. The
applicant has the financial wherewithal to makertbeessary investment — there are 22 digesters
operating on 17 other smaller operations in thesta
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Contrast the situation at Rosendale Dairy with #t&merald Dairy, a smaller CAFO
with 2240 animal units located in Baldwin, WiscansiThat WPDES permit (No.WI-0059315-
01-1) was amended late in 2008 to include alteveatischarge limitation on daily discharges
“based on the ability of the treatment system tetdgy being used at the site.” That
technology consists of a “manure treatment systemsisting of a digester and several solids
separation technologies including ultra filtratieamd reverse osmosis”. Simply put, if it is good
enough for Emerald why isn’t it good enough for Rusale? The Draft EIS is entirely silent.

Presumably Emerald Dairy voluntarily installedtttechnology because it found that
doing so was feasible and economical. It presuynalan alternative that reduces the number of
loads hauled and the gallons of manure and procastewater that are spread on the land. One
has to ask whether the DNR approved it only bectheseperator installed in voluntarily and is
not willing to require it installed. The Draft EEhalysis for Rosendale ought to shed light on
this alternative, and the department ought to recailvanced treatment system technology.

In addition, the Final EIS should discuss the gaiting benefits to air and water quality
from requiring immediate (as opposed to within 248 hours) incorporation of manure.
Immediate incorporation would lower the risk offage water runoff and also reduce the
hazardous air emissions (including ammonia) assatiaith land application of manure.

(4) The Draft EIS is incomplete because it fails tdude the Nutrient Management Plan
as an appendix or to make it readily availablefe public.

Although the NMP is available on a CD to those vhge time to seek it out and who
know how to maneuver the DNR bureaucracy to darsofailure of the department to attach the
NMP to the Draft EIS as an appendix greatly undeewithe adequacy of the Draft EIS. On page
after page the DNR asserts that the NMP is adegumateneets the standards of NR 243, but it
provides no readily available way for members ef plblic to review the NMP independently.

At the very least the Draft EIS that is availabhetbe department’s web site ought to have
included a link to the NMP. The inability of theembers of the public to readily review the
NMP undermines its credibility.

1. Specific Substantive Areas of AnalysisLackingin the Draft EIS

This section of our comments goes into furtheadle¢garding specific environmental
impacts that are either raised but insufficientiglgzed in the Draft EIS or are ignored
altogether. Collectively, these omissions demaistthe extent to which the Department has
failed to thoroughly assess the potential impat®asendale Dairy to air and water quality.

(A)  Analysis of Air Emissions in the Rosendale DainaEIS

DNR'’s cursory assessment of the air emissionsylilkebe released from Rosendale
Dairy is insufficient to withstand scrutiny andl§afar short of what is required by WEPA. The
Draft EIS, at pages IV-5 to V-8 and pages V-3 t® Woes not make any effort to quantify or
assess the anticipated emissions of ammonia, hgdragifide, PM, VOC (including methanol)
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or any other air pollutant, nor does it addressdartie potential regulatory requirements to
which Rosendale Dairy may be subject, nor doesakerany effort to explain what steps may be
taken by Rosendale Dairy or the Department to eti¢ighe dairy’s air emissions. In fact,
portions of the “evaluation” of air emissions (aiges V-3 to V-5) appear to have been cut and
pasted, verbatim, from the “environmental effectsttion of the Draft EIS (at pages V-5 to IV-
8). The Final EIS must thoroughly analyze the iotp@&f Rosendale Dairy, both individually
and when combined with current and reasonably éa@sle future confinement dairy
operations, on Wisconsin’s air quality.

The Department and the dairy industry, both lgcafid nationally, have commonly
disavowed the technical ability to monitor or modelemissions from confined livestock
operations, and recent regulatory decisions hdiedrapon this purported “knowledge gap” to
extend the industry’s free ride. For instancepdesactions taken by a variety of other States to
control the hazardous air emissions from largeielithe DNR recently extended to July 2011
the deadline by which livestock facilities must q@ynwith certain state regulatory requirements
for toxic air pollution.SeeWis. Admin. Code 8 NR 445.09(6)(d). This regulgtavoidance,
however, does not excuse the DNR from analyzingnipacts that Rosendale Dairy will have
on air quality; nor does it excuse the DNR fromsidaring other regulatory requirements under
State or Federal law that may be required of Raseridairy.

(1) Unsubstantiated statements in the Draft EIS regagdiir pollution impacts leave
considerable gaps in DNR’s analysis that must dresked.

The following statements from the Draft EIS, whalmost completely comprise the
Department’s air emissions analysis, indicate talamrming degree the great extent to which the
Department avoided a genuine assessment of theetonal and hazardous air pollution likely
to be emitted by Rosendale Dairy. Each statenseiollowed by specific questions or concerns
that the Department must address before finalithedzIS:

» “The generation rates of these gasses, organischpaticulates varies
depending on time of year and day, species, typ®wos$ing, manure handling
system, feed type, and management system.” (Dt&faEV-3 to V-4)

* What type of housing will be used by Rosendale YD&@&nd how will the housing type
contribute to or reduce air emissions?

* What type of manure handling system will be use®bgendale Dairy, and how will the
manure handling system contribute to or reduceraissions?

* What type of feed will be used by Rosendale Daing how will the feed type contribute
to or reduce air emissions?

* What type of management system will be used by Rtede Dairy, and how will the
management system contribute to or reduce air @ns3

» “Even when using best management systems and trotig@chniques, some
airborne contaminants may be generated. . . . Mesith] concerns are
associated with chronic or long-term exposure. el®v, some human and
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animal health concerns or safety hazards can rgsuitacute or short-term
exposures.” (Draft EIS at V-4)

What best management systems are available to BaleeDairy to reduce or control air
emissions?

What best management systems does Rosendale Btainglito deploy?

How much of each airborne contaminant (includingramia, hydrogen sulfide, PM,
VOC, methanol, methane, NOx, and other greenhoasseg) will be generated by
Rosendale Dairy at Phases | and 11? What arerthieommental and public health
impacts of those airborne contaminants?

What are the public health concerns associatedbwith long-term (chronic) and short-
term (acute) exposures to the airborne contamirthatswill or may be released from
Rosendale Dairy?

> “Despite the lack of established emissions fadimra&nimal agricultural
operations at the federal level, some states hdaeessed air quality issues at
animal agricultural operations.” (Draft EIS at 8-

What research has been performed by EPA, othezsStait research universities to
estimate emissions for confined dairy operatiolgRat range of emissions estimates is
supported by available science?

What actions, precisely, have other States takewldoess air emissions from large
dairies? What best management practices are egbjoyr other States?

Can any of the actions taken by other states ttraoair pollution from livestock
facilities be used as mitigation measures by Raseridairy?

» “Based on information from Rosendale Dairy, a nunddeBMPs will be
implemented at the facility which may mitigate amissions relating to odor,
VOC, and/or ammonia (including diet manipulatiooljds separation, frequent
scraping, mechanical sand separation). . . . Imgheation of any of these
practices could potentially mitigate air qualitypacts.” (Draft EIS at 1V-6)

What BMPs will be implemented by Rosendale Daingd ahat will be the resulting
reduction in air emissions? Substantiating infdramais entirely lacking from the Draft
EIS.

What other BMPs are available to Rosendale Daitylilinot be implemented, and
what are the potential reductions to air emisstbaswill therefore not be attained?

» “The final stages of [the DNR study assessing tfexts of certain BMPs on air
emissions] will occur in spring 2009, with a fimaport released in July. An
interim report will be available in January 2009Draft EIS at IV-7).
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* What are the interim results from the DNR studypl@ned in January 2009? How do
the results of that study impact available mitigatiechniques for Rosendale Dairy’s air
emissions?

*  Which BMPs included in the DNR study would haveeffiect on the air and odor
emissions from Rosendale Dairy?

» “Rosendale Dairy submitted modeling informationtti@emonstrated compliance
with ammonia and hydrogen sulfide standards ateydnd the company
property. BAM staff reviewed the information anerformed an independent
analysis with the newly submitted data that condidithe Rosendale analysis.”
(Draft EIS at 1V-8).

* Precisely what additional analysis did the Depantnperform in the wake of the
submission by Rosendale Dairy? What documentaiesprepared by the Department
to support that statement?

* What ammonia and hydrogen sulfide emissions factere used by the Department and
Rosendale Dairy? Are those emissions factors stgghbby sound science?

* What information was submitted by Rosendale Dairyprepared by the Department, to
determine whether Rosendale Dairy might be sulbgecther state or federal regulatory
requirements for air emissions?

(2) DNR must fully assess the potential emissions af@ma from Rosendale Dairy, the
resulting environmental and public health impaetsg potential regulatory
implications.

The livestock industry is responsible for approaiety 70% of the nation’s ammonia
emissiond. Cattle alone are believed to emit over 40% ofrthigon’s ammonid,and Threemile
Canyon Farms, a 50,000+ head dairy in eastern @regjbelieved to be the nation’s single
largest stationary source of ammohi&mmonia is a leading precursor for fine partitela
matter (PM2.5Y, for which new, more protective regulations haveerely been promulgated by
the U.S. Environmental Protection Agency. Ammasiharmful to human health at medium to
high doses, and exposure to very high levels c¢@as ammonia can cause burning and
permanent damage to the eyes, throat, and lungs.

There presently exist numerous professional onsifiestudies that provide emissions
estimates for ammonia from confined dairy operaiowhile the emissions factors proposed by

*Roe, S.M. et al., Emissions Inventory Guidancefothropogenic Non-Agricultural Ammonia Sourcesc(irded
as Attachment 23).
® Battye, R., W. et al., 1994. Development and Sieleof Ammonia Emission Factors. EPA/600/R-94/1B8®al
report prepared for U.S. Environmental Protectigeicy, Office of Research and Development. USEPAtI@ot
No. 68-D3-0034, Work Assignment 0-3.
® Seel etter from National Association of Clean Air Agees to United States Environmental Protection Agen
March 27, 2008 (included as Attachment 11).
" See, e.gGay, Susan W. and Knowlton, Katharine F., 2005n#onia Emissions and Animal Agriculture,
Virginia Tech Publication Number 442-11a8yailable athttp://www.ext.vt.edu/pubs/bse/442-110/442-110.html
PEPL of Rosendale
Comments on the Draft EIS and Draft WPDES Permit
For Rosendale Dairy LLC

Page 11 of 30




these studies vary, even at the lowest end ofggeetaim Rosendale Dairy will likely emit
significant quantities of ammonia gas, emissiongkwimay trigger various regulatory
obligations under State and Federal law. Deshésd probable emissions, the Draft EIS makes
absolutely no effort to estimate, quantify, or ottise analyze the potential ammonia emissions
from Rosendale Dairy.

a) The Department’s faulty reliance on air emissiomsleling data submitted by
Rosendale Dairy cannot replace actual analysis.

Perhaps most alarming, from the standpoint of nmembf the public concerned with air
quality, public health, and the continuing abilifthe Department to adequately regulate
sources of air pollution in Wisconsin, is the Depent’s unquestioning acceptance to the
dispersion analysis performed by Rosendale Daggissultants, Conestoga-Rovers &
Associates. As mentioned on page V-8 of the D& (but without further explanation or
documentation), the Department first performediadigpersion analysis in conjunction with
the EA, showing that Rosendale Dairy was likelgxceed the NR 445 thresholds for ammonia
by a considerable amount. Following the submissicencompeting study by Rosendale Dairy,
the Department concluded that an “independent aisdlgerformed by the Department
“confirmed the Rosendale Analysis.” Draft EIS ¥t8.

The analysis submitted by Rosendale Dairy (andesmently reviewed by the
Department) used unusually low emissions factorsnagstimating the quantity of ammonia that
Rosendale Dairy was likely to emit. In its revisio the EIS, the DNR must perform its own
detailed analysiso determine the extent of the Dairy’s likely amrmigoemissions.

Documentation supporting the Department’s “indegenénalysis” must be included in the
Final EIS.

Table 1, below, presents just a small selectioanaissions factors employed by other
regulatory agencies and the corresponding ammanissens expected from Rosendale Dairy;
DNR should review these and other readily availaal in its analysis.

Once the DNR has accurately modeled the potemti@honia emissions from Rosendale
Dairy, several further impacts must be addresseiljding (1) the impacts of airborne
deposition of ammonia on surface waters near R@demhiry (numerous studies show that
deposition of ammonia to surface waters is a serommcern near CAFG¥ (2) the impacts of
Rosendale Dairy’s ammonia emissions on the formaifdine particulate (PM2.5); and (3) the
extent to which Rosendale Dairy should be regulateter federal and state clean air laws for its
contributions to PM2.5.

8 See, e.g Wilson, Sacoby M. and Marc L. Serre, 20B%amination of atmospheric ammonia levels near hog
CAFOs, homes, and schools in Eastern North Carplixienospheric Environment 41:23, 4977-4987.
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Table 1: Estimated annual ammonia emissions from Rosendale Dairy

U.S. EPA 2002 ICL-IDEAL negotiated
Estimated ammonia Pinde? Emissions Inventory emissions factors for Idaho
emissions for (Draft Report}° dairies’
Rosendale Dairy (i  Emissions factor: | Emissions factor: Emissions factor:
tons per year) 28.9-122.3 18.5 72 -122
Ibs/cowl/year Ibs/cow/year Ibs/cow/year
Phase |
(4,150 head) 60 — 254 38 150 — 253
Phase II
(8,300 head) 120 - 508 77 299 — 509

b) DNR must address the potential regulatory implarsiof Rosendale Dairy’s
anticipated ammonia emissions under State and &dder.

WEPA requires that the Final EIS include an eviameof “the conformance or
nonconformance of the project with applicable s&gurules, and regulations.” Wis. Admin.
Code 8§ NR 150.22(2)(f). That analysis is largelgsimg from the Draft EIS, especially as it
relates to the air emissions from Rosendale Ddiyrthermore, page 1-23 of the Draft EIS states
that “Rosendale Dairy has no plans to perform fémnaironmental monitoring of odors or air
emissions at the site and none are required by lahis statement belies the fact that Rosendale
Dairy, like other facilities emitting air pollutigms subject to various reporting requirements
under state or federal law and may be required, Negly now or certainly in the near future, to
obtain an air permit. These considerations shbaldddressed in the Final EIS.

NR 438, Wis. Admin. Code, requires facilities dmg air contaminants over certain
threshold levels to submit to the Department aneaassion inventory reports. Wis. Admin.
Code 8§ NR 438.03(1). Among the air contaminakegyito be emitted by Rosendale Dairy and
for which reporting under NR 438 is required arexamnia (reporting level: 4,097 Ibs/yr);
hydrogen sulfide (reporting level: 3,279 Ibs/ymgdamethanol (reporting level: 6,000 Ibs/yr).

Wis. Admin. Code § NR 438.03, Table 1. As discdssgove, ammonia emissions from
Rosendale Dairy are likely to bat, a minimum76,000 Ibs/year, exceeding the NR 438 reporting
threshold by a factor of 18. It is possible thaissions of hydrogen sulfide, methanol, or other
gasses by Rosendale Dairy will trigger similar mpg requirements. These must be discussed
in the Final EIS.

® Pinder, R.W. et al., Ammonia Emissions from Ddigyrms: Development of a Farm Model and Estimation
Emissions from the United Statesjailable athttp://www.epa.gov/ttn/chief/conference/eil2/partéer.pdf
(included as Attachment 10).

9 YSEPA’s 2002 National Emissions Inventory is aaali¢ athttp://www.epa.gov/ttn/chief/net/2002inventory.htmi
" Dairy Air Emissions Analysis (Focus: Ammonia Eniisss) for Typical Dairy Management Systems in Idaho
2005. Developed in a Collaborative Negotiationsetn Idaho Conservation League and Independeny Dair
Environmental Action Leagueyvailable athttp://www.4cleanair.org/Documents/ThresholdRepaift(included as
Attachment 9).
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(3) DNR must fully assess the potential emissions tifanel from Rosendale Dairy, the
resulting environmental and public health impaetsd potential regulatory
implications.

Methanol, also known as wood alcohol, is a lisgtedardous air pollutant (HAP) under
section 112 of the federal Clean Air Act. 42 U.S8G412(b)(1). Methanol is also a volatile
organic compound (VOC) and contributes to the faimomeof ground-level ozone. According to
U.S. EPA, “[a]cute (short-term) or chronic (long#tg exposure of humans to methanol by
inhalation or ingestion may result in blurred visilleadache, dizziness, and nauséa.”
Methanol has also been linked to decreased gestatie, an increased number of caesarian-
section births, and various developmental impaitsien

Under the federal Clean Air Act, any stationaryree that has the potential to emit 10
tons per year or more of any single hazardousdiugant (or 25 tons per year or more of any
combination of hazardous air pollutants) is reqlib@comply with emissions limitations
developed by the EPA or the state representingide@mum achievable control technology
(MACT). 42 U.S.C. 8§ 7412(g)(2)(B). In the absent@an applicable emissions limitation (as is
the case for methanol emissions from livestock ajpmns), construction of a major source of
methanol is prohibited without a site-specific MA@&terminationld. The relevant provision
of the Clean Air Act states:

After the effective date of a permit program untte V in any State, no person may
construct or reconstruct any major source of hamadair pollutants, unless the
Administrator (or the State) determines that thecimam achievable control technology
emission limitation under this section for new s@s will be met. Such determination
shall be made on a case-by-case basis where noapplemission limitations have been
established by the Administrator.

Id. A MACT determination under CAA section 112(gJ&) must achieve “the maximum
degree of reduction in emissions of HAP which carabhieved by utilizing those control
technologies that can be identified from the avd@anformation, taking into consideration the
costs of achieving such emission reduction andnamyair quality health and environmental
impacts and energy requirements associated witarthgesion reduction.” 40 C.F.R. §
63.43(d)(2).

Recent studies suggest that confined dairy operatf the type Rosendale Dairy plans
to operate have the potential to emit greater filtatons per year of methanol, thereby triggering
the requirement to obtain a MACT determination iy Department. For instance, the research
performed by Dr. Frank Mitloehner of the UniversatfyCalifornia at Davis shows considerable
dairy methanol emissions stemming from a combimatiofresh waste, enteric emissions, and
fermenting silage. Dr. Mithoehner’s research ssggaverage emissions factors ranging from
3.09 Ibs/cowlyr for dry cows and 11.42 Ibs/cow/yiearactating cows? It is likely, therefore,

2U.S. EPA, Air Toxics Web Site: Methanatt http://www.epa.gov/ttnatw01/hithef/methanol.html
13 Motloehner, F. et al., Volatile Fatty Acids, Amirfehenol, and Alcohol Emissions from Dairy Cows &nelsh
Waste: Final Report Submitted to the California Résources Board (May 31, 2006) (included as Atteeit 1).
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that that Rosendale Dairy will emit between 6.4 2Bd tons per year of methanol upon
completion of Phase |, and between 12.8 and 4h8iear year of methanol at Phase II,
triggering the regulatory requirements of secti@@ bf the Clean Air Act.

In the Final EIS, DNR must fully assess the impadtthe Rosendale Dairy’s potential
methanol emissions on air quality and public heakbrthermore, beyond the revisions to the
EIS that are clearly necessary, the Departmentldlaalvise Rosendale Dairy and the public of
the dairy’s obligations to obtain a MACT determinatand necessary permits under the Clean
Air Act.

4) The Draft EIS entirely failed to include the reqdranalysis of energy impacts.

Wis. Admin. Code 8§ NR 150.22(2)(d) provides in ghet “[a]n analysis shall also be
made of the energy impacts of the proposed prdjddie Draft EIS is completely silent on
Rosendale Dairy’s anticipated energy use. Thexeamerous sources of information readily
available to assess modern dairy energy use; a iséisinet search is a good place to bégin.

. Analysis of Water Quality Impacts in the Rosendadgéry Draft EIS

In many substantial ways the Draft EIS fails thyfassess the likely water quality
impacts of the Rosendale Dairy and its manure slprgactivities.

(1) Unsubstantiated statements in the Draft EIS regagdvater quality impacts leave
considerable gaps in DNR’s analysis that must dresked.

The following statements from the Draft EIS ardigative of the incomplete or
unsubstantiated assessment of the potential pmilati ground and surface water by the
operations of Rosendale Dairy. Each statememil®ded by specific questions or concerns
that the Department must address before finalithedgeIS:

» “Land applied animal waste, or leaking manure gfelagoons are potential sources
of contamination to groundwater in Fond du Lac Qwuir{Draft EIS at 111-20);
“There is a potential for increased nitrate anddy@& contamination in private wells
in the vicinity of the dairy and spreading site¢Draft EIS at IV-4)

* What is the likelihood of groundwater contaminatfoom the operation of Rosendale Dairy?
How might the operation of Rosendale Dairy contietio the historic groundwater
contamination in Fond du Lac County?

* What can be done to prevent this contamination?

14 See, e.g DLtech, Inc., The Dairy Farm Energy Managemenid@book (Introduction) (2006), available at
http://www.dairyfarmenergy.com/pagel.htnAdditional chapters are available at the samiesite.
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> “Due to low gradient wetland stream channels comawwoss the area, most of the
manure solids would likely be trapped within thetlareds closest to the discharge
site.” (Draft EIS at IV-13)

* What portion of land spreading sites contain wettéh To what extent will the operations of
Rosendale Dairy have adverse impacts to wetlattsZ the wetlands in the fields where
land applications are to occur or those “closeshéodischarge site” been delineated?

* What are the efforts made by either the DepartroeRosendale Dairy to protect the area’s
wetland functional values?

* What determinations, if any, has the Departmentenmadsuant to Wis. Admin. Code § NR
103.08 to protect, preserve, restore and enhaecgudlity of the area’s wetlands?

» “Many of the waters in the vicinity of Rosendaleiyare already phosphorus
enriched.” (Draft EIS at IV-15)

» Exactly which waters in the vicinity of Rosendaleify are phosphorus enriched?
Which waters in the vicinity are currently desigrthby the Department as impaired for
phosphorus or likely to become impaired in the retare?

* How will the application of manure in the viciniof Rosendale Dairy impact current
phosphorus levels in each of the three main wageisimpacted by land application?
(Fond du Lac River/Fox River/Rush Lake, Big Greaké, and Rock River.) (Draft EIS
at 111-9)

(2) Analysis of Rosendale Dairy’s nutrient managemdéan s lacking in the Draft EIS

Not surprisingly, Rosendale Dairy’s nutrient magagnt plan (NMP) is a central
component of the WPDES application. However, aislgf the NMP and its ability to control
nutrient and other pollution in the vicinity of Rowlale Dairy is completely lacking in the Draft
EIS. Although the Draft EIS includes numerous dosary statements about the efficacy of the
NMP, these statements, without analysis or suliatant, are inadequate.

a) The Final EIS must take into account recent updatéise Rosendale Dairy NMP.

The Draft EIS at page V-2 states, “[tlhe NMP ftraBe | has been reviewed by the
Department and determined to be in compliance apiblicable NRCS 590 criteria and all NR
243 requirements.” This statement, while perhayes at the time the Draft EIS was released, is
inconsistent with our recent communications withROstaff and is no longer accurate.

On or about January 26, 2009, an updated NMP ulawmitted by Rosendale Dairy (see
discussion in Section (I)(B of these comments, alyawo our knowledge, an analysis of this
revised NMP has yet to be completed by the Departtmidot only have these recent
developments potentially rendered the WPDES peaapptication for Rosendale Dairy
incomplete, they have rendered inaccurate the aQogted statement from page V-2 of the
Draft EIS. The Final EIS must address any revisianthe NMP.
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b) Reliance on the Rosendale NMP, which was not iredud the EIS, cannot make
up for actual analysis of nutrient impacts

The Draft EIS at page V-2 makes numerous refesetacthe NMP for Phase | of
Rosendale Dairy, yet the NMP is neither includedraattachment to the Draft EIS, nor made
publicly available in any manner, such as througbehsite (although the Department has made
copies of it available upon request). Reliancenup@ NMP cannot replace actual analysis of
the potential water quality impacts from nutrieppbcation.

(3) The Draft EIS fails to fully consider impacts tmgndwater quality and the potential to
exceed groundwater quality standards.

Pages 1-13 through I-20 of the Draft EIS contastdssion of the potential impacts of
manure spreading on ground and surface water gullit fail to address the possibility that the
land application of manure may cause exceedencg®ohdwater quality standards under Wis.
Stat. § 160 and Wis. Admin. Code 8 NR 160. Purstmthose authorities, the Department has
established preventative action limits and enforanfimits for a variety of substances that are
known to adversely affect human health. In theH&S the Department must assess whether
the land spreading activities of Rosendale Daitylvave any impact on human health-derived
groundwater standards under state law.

(4) The Draft EIS fails to fully analyze the impactlid Rosendale Dairy on phosphorus as
a threat to the State’s waters

The Draft EIS reports that phosphorus and sotiglas are the two constituents of runoff
pollution that pose the greatest threat to theeStatater resources. Draft EIS at I1I-8. Animal
waste and fertilizer are two common sources of phorus, but the Draft EIS goes on to state
that “[T]he two constituents of greatest conceonfrmanure runoff are ammonia and
Biochemical Oxygen Demand (BOD)” with no furthermtien of phosphorus. Subsequently,
the reader learns that all of the surface wateas the production facility are “phosphorus
enriched from landscape runoff.” Draft EIS at Il-3Under that same analysis for the manure
spreading field (“Hydrography & surface water qtya& quantity”, Draft EIS at I1I-36), one
learns the little is known about the surface watesar the fields:

Very little is known about the water bodies clogesthe fields identified in the nutrient
management plan. Documentation of the hydrologyemguality, habitat, and biological
communities of the intermittent and perennial streas lacking.

Draft EIS at 11I-37. But later we learn that “maafthe waters in the vicinity of Rosendale
Dairy are already phosphorus enriched.” Draft BI8/al5. This is another glaring
inconsistency in the document that leads to urbvdianalysis. How can the Draft EIS analyze
the potential environmental impact of the permitloese streams and ditches if there is no
baseline information? That information should théhie document itself.
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When the Draft EIS looks at the environmental @fef Rosendale Dairy on the
hydrography of the production area one learnsghasphorus associated with manure and
process waste water can have detrimental impaagsaund and surface water and can
contribute to fish kills and reduced recreationafDEIS at V-2 What follows is a rationale for
the WPDES program and a continued descriptionefidiry’s plans, with one sentence of
conclusion on the environmental impacts that issupiported by any data or analysis. That
sentence says only that if the operation condactddpreading in accordance with the NMP and
the WPDES permit (suggesting the drafters of tt& lied already seen the Draft Permit, before
even the draft EIS, let alone the Final EIS, wasgete.), and maintains an adequate land base,
and maintains equipment, the “threat to groundwatetlands, and surface water should be
minimal under normal operating and climatic corafis.” Draft EIS at IV-4. With no
phosphorus baseline, and no further analysis,dhelasion is not credible.

(5) The Draft EIS fails to adequately analyze the imip#&z groundwater of spreading
manure on unsuitable soils.

One of the main flaws of the NMP, and consequertftiyre Draft EIS and WPDES
permit, are that it permits manure application osuitable soils where there is a high potential
for contamination of surface or groundwater and there is no assurance that the workers
driving and operating the equipment will avoid higgk areas in individual fields. It is evident
from the record that many acres in fields propdsedpreading have a depth to groundwater
that is shallow or even non-existent, especiallRagsendale. The significant threat to
groundwater posed by Rosendale Dairy is the preadmaie of wet soils in the acreage where the
dairy proposes to apply manure and process wastewat

The Draft EIS acknowledges that a majority offie&ls identified in the nutrient
management plan where application of manure ancepsowastewater is planned contain soils
described as ‘W’ soil units, i.e., they are wetsthat have less than 12 inches to the apparent
water table. Draft EIS at I-18. The Draft EISagnizes that this “represents an increased risk
for bacterial pollution of ground water from manspreading activitiesId. In some fields
more than 90% of the soils are wet soils, accortbrnpe Draft EIS.Id. The Draft EIS states “it
is expected” that compliance with the departmegdance and the NMP will reduce the risk
for nutrient pollution of groundwateidd. Although the Department may expect compliance,
analysis of potential noncompliance must still beluded.

The “departmental guidance” apparently is the “DN&rim Guidance” (undated) that
provides steps that CAFO’s may take to demonst@tapliance with the NR 243 depth to
groundwater requirement. Wis. Admin. Code 8 NR 24@)(b)(7) prohibits the application of
manure and process wastewater to soils where it tlegroundwater is less than 24 inches.

That guidance is unworkable on this scale. Gihenvariability in the soils and the
change in conditions over time on the 5,631 idettifcres, it will be necessary to field check
countless sites, many in each field and prior tthesseparate application in that field, in order to
fully avoid areas of the field in which the depthgroundwater is less than 24 inches. Conditions
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change: an area with more than 24 inches at oreertiay have less than 24 inches at the time of
the next application, or vice versa.

The guidance requires that for each field listethe NMP all wet soil units are mapped.
It does not require that they be mapped at a sisa#Bil to the operator of spreading equipment
who must make a decision whether to apply or ndh@gquipment is driven across the field.
The guidance further provides that “before any @ppbn” (emphasis added) it must be
demonstrated that the wet sections of the filedrafécable and plantable. In order to do this,
there are three options available. First, the dpecan drive a fully-loaded manure spreader
across the wet sections of a field (assuming tisesegood map available) at least two times
using a W pattern. If the equipment does not getksor does not rut up the wet soil
“significantly” (which is not defined) then spreadican continue. Common sense suggests that
test is not likely to determine whether there isudwater less than 24 inches below the surface
under all conditions.

The second test is to locate all drain tiles agigiianine if they are functioning and the
tile depth is 24 inches or greater. The Draft Edfarts that Rosendale Dairy has been unable to
locate any drain tiles, in spite of the fact thany of the fields are within one of two organized
drainage districts and local resident Timothy Tlhiaé successfully located several places where
there are tile$®

The third unworkable and unreliable test of whethrearea in a field has wet soils is to
excavate at least two representative soil pitsiwiglach five acre sized wet soil section. This
spacing of holes is inadequate; conditions ardikety to be different parts of even a five acre
area.

It undoubtedly is time-consuming and expensiveéd@dequate field verification for any
application on every part of every field where tlepth to the water table could be less than 24
inches. It is for that very reason that PEPL dasshave confidence that it will occur, resulting
in discharges to ground and surface water in vmtadf the permit as drafted and in violation of
Wis. Admin. Code 8 NR 243.

The EIS notes that Lomira-Virgil and Houghton-Pslsoils are common in the fields
where it is proposed that manure be spread. “Wetisedbe main limitation for both.” Draft EIS
at lll-2. These are not suitable soils for spregdnanure.

The 1973 Soil Conservation Service Soil SurveyHond du Lac County includes an
engineering analysis of the limitation on the stolsonsite sewage systems. This analysis
indicates the ability of the soil to absorb angpdse of sewage effluent without contamination of
surrounding areas:

The rating is slight if the limitations are few aedsy to overcome, moderate if the
limitations can be overcome by good managementareful design, severe if the

15 SeeStatement of Timothy Thiel, dated February 4, 2068luded as Attachment 22).
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limitations are difficult to overcome, and very se¥ if use for the given purpose is
generally unsound. Those soils that have a moderaevere limitation require onsite
investigations and appropriate tests before siiyalbban be determined.”

Factors that affect the limitations of the soils dosite sewage systems are permeability
and percolation, structure stability, ground wd¢eel, depth of the soil, kind of
underllg/ing material, susceptibility to floodingppk and proximity to streams and

lakes:.

PEPL submits to the record several maps and taltesicating the soil types for every
field where Rosendale Dairy proposes to spread reanlihe data is taken from the Soil Survey
for Fond du Lac County and from the maps made abigilby the applicant. In the Towns of
Ripon, Rosendale, and Springvale, 100% of thediblalve soils identified by the applicants for
spreading manure and process wastewater with tionitafor sewage disposal systems rated as
“severe” to “very severe.” Stated another waycplg sewage treatment systems on these soils
poses a high risk of groundwater contamination. fidld application of manure to these fields is
not significantly different than the installatiohsewage treatment systems, i.e., septic systems.

PEPL also submits to the record two maps showdepth to Water Table” in the Town
of Ripon and “Depth to Groundwater” in the TownRdsendalé® Both were prepared as part
of the towns’ respective comprehensive planningreff Presumably because the Department
does not have the data, the Draft EIS contairie hitalysis of the soils, other than by reference
to a nutrient management plan not readily availedi®members of the public and which the
applicant modified significantly after the EIS warepared and after the public hearing was held.

The Draft EIS recommends, but the permit doegseuuire, “that field verification of soil
surveys be done prior to spreading animal wastéfivaion should include but not be limited
to soil type, soil thickness, depth to water tabless than two feet, and distance to wetlands and
wells.” Inconsistently, the Draft EIS suggests tiés data is not necessary because the NMP
already has the data:

The NMP addresses the application and budgetimgitofents (e.g., manure and process
wastewater) for plant production on field-by-fidddsis. The NMP describes, in specific
detail, crops, tillage, nutrient application ratesations, and methods implemented in
order to protect surface water and ground wateruregs while maintaining the physical,
chemical and biological condition of the soil.

The NMP accounts for all nutrient sources, inclgdsoil reserves, commercial fertilizer,
manure, organic byproducts, and crop residuesgorerproper utilization and protect

16 Soil Survey of Fond du Lac County Wisconsin, Uditates Department of Agriculture Soil Conservatio
Service, et. al., April, 1973.
7 SeeRipon Plat Map with Soil Survey Charts (includedfgtachment 17); Springvale Plat Map with Soil \&ayr
Charts (included as Attachment 18), and RosendateMap with Soil Survey Charts (included as Attanemt 19).
18 SeeTown of Ripon Depth to Groundwater Map (includsddtachment 20) and Town of Rosendale Depth to
Water Table Map (included as Attachment 21).
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water quality. The NMP is written to ensure all manand process wastewater applied
to fields is incorporated into the soil as a ferét for plant uptake, thus significantly
reducing the potential for nutrient pollution ofrace or ground water.

Draft EIS at I-17. It is inexplicable how the dejpaent can conclude that the NMP has
addressed, on a field by field basis and in spedétail, the “locations and methods
implemented to protect surface and groundwatemress....” if it does not have perhaps the
most critical data: the specific locations of thetwoils in every field.

The Draft EIS states at 111-20 that “land appleedmal waste” is a potential source of
groundwater contamination in Fond du Lac Countgldb tells us ...that “[becauss) little is
known about depth to groundwater around spreaditegg,dhe DNR also recommends that
additional information on soils for each spreadielfl be provided to the Department.”
(emphasis added). Draft EIS at IV-16. This recomtlaéion goes to the heart of the nutrient
management plan, which one presumes the departradnh hand when it prepared the Draft
EIS. Because the data in the NMP is not suffigieatpermit should be approved.

Regarding what is arguably the biggest threattthiatfacility poses, it is inherently
inconsistent and illogical to say, on one hand tlad& is lacking about the depth to groundwater,
and to say on the other that the data is in the NB#&, e.g.Draft EIS at V-8. (“There is also the
potential for unknown field characteristics thatrigase the potential for groundwater impacts to
occur in this area.”) The DNR and the applicant@y cannot have it both ways. If they do not
have the acre-by-acre information on depth to gilewater, they cannot protect the groundwater
from contamination from land spreading of manus@nply stating that it will be protected is
not by any means the same thing as actually protgttie groundwater.

PEPL proposes an alternative. If issued, the FMRDES permit should prohibit the
application of manure and process wastewater orivérspil. That would be consistent with
Wis. Admin. Code § 243.14(2)(b)(7) which prohilite application of manure or process
wastewater to areas of a field with a depth to gdwater or bedrock of less than 24 inches. It
would enable Rosendale Dairy to avoid the tediagk of confirming depth to groundwater in
every area of every field prior to every applicatiavhich is the only way to avoid violating the
permit. It would greatly reassure the local restdas well.

(6) The Draft EIS lacks of detail about groundwater lgyajustifying the inclusion of
extensive groundwater monitoring in the WPDES piermi

The permit requires groundwater monitoring well®nly two fields among the many
that make up the 5,631 spreadable acres, withqutationale in the Draft EIS as to why only
two are adequate. Groundwater monitoring wellsnily two fields will not give adequate notice
when groundwater contamination occurs. The departtmest require a groundwater
monitoring well in every field where any portiontbi field is less than 24 inches to
groundwater, and the Department, not the applicaunst to specify the locations.
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The Draft EIS finds that there are strong downwgrattlients in western Fond du Lac
County that “are a concern” because “contaminatemmbe drawn quickly into the lower
sandstone” from which many private and public watisw drinking water. Draft EIS at I11-16.
In spite of this, the Draft EIS recommends onlyt thhat Rosendale Dairy “inventory” all wells
near their operations, Draft EIS at IV-5, and ttesidents be given “information on DNR well
testing recommendations and well inspections.” filES at 1V-16; IV-19.

The permit, if issued, must require that all walighin two miles be inventoried and
tested by Rosendale Dairy, at Dairy, not landowegpgense, before operations begin, in order to
establish a baseline. It should also require thaapplicant re-test the same wells periodically
and if they are found to be more contaminated thdhe baseline the applicant should be
required to stop spreading on any fields up gradiethe contaminated well and to remedy the
situation to assure clean drinking water.

(7) The Draft EIS analysis of the potential to watealify at the production area is
inconsistent and inadequate

According to the Draft EIS there are no soil bgsravailable to determine depth to
groundwater or bedrock at the production site paronstruction of the storage lagoons. Draft
EIS at. I-9, I-24. The Draft EIS is inconsisteagarding soil borings: at pages I-9 and I-24 the
Draft EIS states that there were no soil boringedpnor to construction of the production area.
However, at page 111-30 it states that soil boriogs were provided along with plans and
specifications. Without the necessary soil boritingse is no way to independently confirm that
the standards of NRCS 313 are met. Those standagdse three feet of clearance over
groundwater.

The inconsistency continues on page 111-33, wiieeeDraft EIS states specifically “no
boring logs showing depth to water have been pealid There is no indication of what basis
the department has for confirming the depth to gdowater other than the statements of the
applicant; there has been no independent confiomati

At the public hearing held January 22 a differgoty was told, alleging that some 250
pits had been dug prior to construction. Neighlbeport never having seen that work being
done. More importantly, that information is complgtinconsistent with the EIS, undermining
the public’s confidence that the Department’s eswinental analysis is reliable.

(8) The NMP does not provide adequate information @ield-by-field basis to prevent
inadvertent application of manure and process waater to unsuitable areas

Wis. Admin. Code § NR243.14(4)(a) provides thahénure or process wastewater is
land applied within a Surface Water Quality ManagatArea (SWQMA) the WPDES
permittee may choose one of several options, allleth require precise knowledge of the part
of the operator of the application equipment astiere he is on the land. Among the options is
a prohibition on applications within 25 feet orteahatively, 100 feet of a navigable water or
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wetland, depending on other selected practicess. Amin. Code § NR 243.14(4)(a) 1., 2. and
5.

Condition 1.5.1 of the Draft Permit provides th&inure or process waste water may not
be applied on areas of a field with a depth to gdwater or bedrock of less than 24 inches,
within 200 feet of a direct conduit to groundwaigithin 200 feet of a private well, or within
1000 feet of a community well. Compliance with tadisnitations, and compliance with the
Rosendale Dairy NMP, requires a precise knowledgehere the equipment is in the field at all
times. Certainly one of the best management pexctiow available is the use of GPS systems
and precision farming practices that permit therafpes of spreading equipment to know exactly
where they are on a field at any time. Such a systeuld reduce the possibility of operator
error that could result in the application of maneand process wastewater to portions of fields
where application is prohibited by the permit, lgu®lard 590, or by NR 243 because of
conditions such as a shallow depth to groundwaténough this is an accepted, if not required
practice in some other jurisdictions, the Draft Edfis to provide any analysis of whether this
technology would help protect the environment.

The NMP does not appear to include any progranréming those who will apply the
manure in the fields. Other than the bald assethahmanure will not be spread on soils with
shallow bedrock and will be prohibited near sewsifeatures, there is no discussion of how the
dairy will assure that equipment operators will matdvertently or unknowingly do so. The
maps in the NMP clearly do not provide sufficiertall and are not at a scale adequate for
equipment operators to accurately remain a precisger of feet away from a wetland, soils
with less than 24 inches to groundwater, saturstéd, private wells, or subsurface drains that
discharge to waters of the state.

In California, NRCS Standard 590 identifies “GRftrolled applicators or precision
farming techniques” as an acceptable method ofyapgphutrients. PEPL requests that the Final
WPDES permit, if issued, include a requirement@®S systems in the application equipment.
PEPL also requests that a permit, if issued, ireclletailed operator training plan be prepared
and monitored.

V. Essential Clean Water Act and State WPDES Program Requirementsare Missing
or were Not Considered in the Draft Permit

As explained in this section, the Department hasldmentally failed to comply with
several essential Clean Water Act requirementpdomit issuance in this case. These failings
render the Draft Permit illegal under the act agiva on their own as basis for permit denial or,
in any case, re-drafting and re-noticing of thefDiP&ermit following completion of the necessary
regulatory review.

(A) CAFO Permits under NR 243 are WPD#iSchargepermits, and therefore subject to all
of the WPDES permit program requirements under \Btigt. 283.
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Although the DNR operates the CAFO WPDES programost exclusively pursuant to
Wis. Admin. Code 8§ NR 243, CAFO permits are nonlette like other WPDES permits, subject
to the rest of the NPDES/WPDES statutory and regujaequirements of state and federal law.
In drafting the Rosendale WPDES Permit, the DNRfa#ead to consider several regulatory
provisions which govern the WPDES program.

It is important to recognize that the Draft Perigibhot a “no-discharge” permit. In fact,
the Draft Permit (and associated state law incaealrtherein) explicitly or implicitly authorizes
a new discharge to waters of the state in at teasé ways. First, Condition 1.1 of the Draft
Permit authorizes the discharge of manure or peosestewater directly to navigable waters
from the production area if (a) precipitation caiaa overflow from a containment or storage
structure; (b) the containment or storage struagsidesigned, constructed, and maintained to
contain all the manure and process wastewater fin@noperation, including the runoff and
direct precipitation from a 25-year, 24-hour ralhéent (assumed to be 4.6 inches for Fond du
Lac County); (c) the production area is operatealcacordance with certain requirements in NR
243.19; and (d) the discharge complies with grouatdwand surface water quality standards.

Second, Wis. Admin. Code 8 NR 243.12(1)(d)3., nateognizes that CAFOs discharge
to waters of the state, both from manure storagéitfas and from land application sites. That
section states:

Due to the extent of water resources in the stiaite the department’s position that if the
manure or process wastewater from a CAFO is largliegp to sites in Wisconsin,
pollutants from the manure or process wastewat#rrgach waters the state either via
leaching to groundwater or surface runoff. Alspjsi the department’s position that
storage facilities constructed at or below grad# kdave some pollutant discharges to
groundwater.

Third, as the Wisconsin NRCS Technical Standa@lrg@ognizes, even compliance with
that standard (which forms the basis for CAFO eatrmanagement plans) may allow the
discharge of nutrients to waters of the state. 3% Standard is designed to maximize crop
production; it only minimizes — and does not prévenutrient pollution entry to surface or
groundwater, and implementation of the 590 Stantiaad/ not eliminate nutrient losses that
could result in a violation of law*® The Draft permit at Condition 1.5.1 allows disajes of
manure or process wastewater by a CAFO from lapticgtion sites during certain precipitation
events when the terms of the (NRCS 590-based)emitmmanagement plan and other permit
conditions are met.

Portions of the Draft EIS recognize that CAFOsiddact, discharge to navigable waters
or groundwaters on a regular basBee, e.g.Draft EIS at I1I-20 (“Land-applied animal waste,
leaking manure storage lagoons are potential ssurfceontamination to groundwater in Fond
du Lac County”); IV-2 (“CAFOs are not allowed tesdharge pollutants from the CAFO

9 Natural Resources Conservation Service, Conserv®iactice Standard 590 (Nutrient Managemengjlable
at http://efotg.nrcs.usda.gov/references/public/WI/p8i0and incorporated into the Draft Permit at Conditio5.
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production area . . . to navigable waters;eptunder certain conditions where additional
protection for surface waters is provided.”).

The Draft Permit, therefore, is far from a “noaharge” permit because it recognizes,
and indeed authorizes, the discharge of pollutanigaters of the state by the permittee. Once
this authorization to discharge is recognized,aiemnandatory steps must follow in order to
meet the requirements of the Clean Water Act.

(B) The DNR failed to perform an antidegradation reviewdetermine whether the new
discharge authorized from Rosendale Dairy will lowater quality in the receiving
waters

NR 102.05(1) and NR 207 comprise the antidegradaiolicy and implementation
procedures for Wisconsin. Collectively, these taguy provisions implement the Clean Water
Act’s antidegradation policy, 33 U.S.C. 8§ 1313(d®4 and (B), the purpose of which is to
“keep clean waters clean” and prevent unneceseargring of present water quality. There are
no exemptions from the antidegradation reviewdaiOs or any other category of point
source.

Wis. Admin. Code 8 NR 207.03(5) provides that,rfiew or increased discharges to the
Great Lakes System, the Department must estalffislerg limitations using the procedures in
sections NR 207.04 and 207.05. NR 207.04 requegsin submissions from the permit
applicant that appear to have not been submittdfdsgndale Dairy, including:

* Assessment of existing treatment capability (NR.QO[71)(a));

» Effluent quality data and background water quadiya sufficient to determine whether a
significant lowering of water quality will occur @207.04(1)(b));

» If the new discharge will lower water quality, antlenstration by the applicant that the
new discharge will accommodate important economgnagial development (NR
207.04(1)(c));

» If the new discharge will significantly lower watguality, a demonstration by the
applicant that the lowering of water quality canhetprevented by using cost-effective
pollution control alternatives (NR 207.04(1)(d)).

Based on these submissions from Rosendale DaNiR ien must make certain
determinations, including a determination of thprapriate effluent limitations given the likely
impacts to water quality and the ability of the gant to deploy alternative treatment
technologies. Because this mandatory antideg@datiview did not occur, the Permit must be
denied and may only be re-drafted and re-noticest atich review takes place.

(C) The Department failed to include water guality-lsheHfluent limitations as necessary to
ensure compliance with water quality standards

Both state and federal law require that all WP[ESNiIts include water quality-based
effluent limitations ("WQBELSs") when needed to enswcompliance with applicable water
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guality standards, yet DNR has failed to includg sunch limits in the Draft Permit. State law
provides:

More stringent limitations The department shall establish more stringenlueasit
limitations than required under subs. (2) and (48.| technology-based limits for various
categories and classes of point sources] and sd@lire compliance with such water
quality based effluent limitations in any permisugd, reissued or modified if these
limitations are necessary to meet applicable wat@tity standards, treatment standards,
schedules of compliance or any other state or &dkaw, rule or regulation.

Wis. Stat. § 283.13(5). These WQBELSs are a nacgssldition to the technology-based
requirements included in NR 243, for they allow Department to take the water quality needs
of the specific receiving waters into consideratidren crafting WPDES permit terms and
conditions. The Draft Permit does not include amghsWQBELS, nor is there any information in
the record to suggest that the Department evendenesl the receiving waters into which
Rosendale Dairy will discharge when crafting thafDPermit’'s terms and conditions.

We note that the Draft EIS includes helpful infation that could guide the Department
to craft effective WQBELSs; at the very least, timrmation shows that there is a need for more
stringent effluent limitations in the Draft Perrnotprotect the already-impaired surface waters
where Rosendale Dairy’s’ discharges will occur. Thaft EIS explains that many of the waters
in the region of Rosendale Dairy are impaired feagety of pollutants, notably phosphorus and
sediment.See, e.g Draft EIS at IlI-11 (“This stretch of the [Lowé&ond du Lac River] is
subjected to heavy sediment and nutrient loads frpstream rural runoff pollution . . . resulting
in poor water quality.”)id. at I1l-14 (noting that the various tributariesBag Green Lake are
“on the list of Impaired Waters due to degradedthalfrom sediment and/or phosphorus coming
from runoff pollution” and that Lake Winnebago tfasvere algae blooms resulting from
nutrient enrichment” and is on the list of ImpaiMtters for “contaminants in fish, degraded
habitat, and nutrient enrichment.ig, at 111-15 (describing the Rock River as havinggdaded
habitat and poor water quality from urban and ranabff pollution of phosphorus and
sediment.”).

How the Department overlooked this informatiortha Draft EIS is unclear, but the
failure to include WQBELSs as necessary to meet maiality standards in these receiving
waters must be corrected.

V. The Draft Permit failsto meet the requirements of NR 243 and therefore must be
modified or denied.

In several respects the Draft Permit itself fealsneet requisite state standards under NR
243, and in other respects the permit applicatiociding the NMP) submitted by Rosendale
Dairy fail to demonstrate that it can comply wille tstandards. Where the Draft Permit does not
meet the requirements of NR 243, it must be madliftecorrect those errors. Where the Draft
Permit application submitted by Rosendale Dairisfai meet state standards, those failures
render the permit application incomplete and trarmot be the basis for permit issuan8ee,
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e.g, Wis. Admin. Code 8 NR 243.12(2)(6) (requiring,past of a CAFO permit application, a
“complete nutrient management plan that meetsdfeirements of s. NR 243.14.”). The
Department should deny the permit until such tisia aufficient application is received and a
sufficient permit can be drafted.

(A) Rosendale Dairy has failed to adequately ideniléyiines, inlets, and other direct
conduits to surface and groundwater as requirdd®yY43.14(2)(e)

Wis. Admin. Code 8§ NR 243.14(2)(e) requires therptee to “identify as part of its
nutrient management plan, to the maximum extertdtigable, the presence of subsurface
drainage systems in fields where its manure orgg®evastewater is applied.” This requirement
is obviously critical, as under some circumstanioesendously large amounts of water
pollution can travel through a tile line directty surface waters.

In addition, certain other regulations governing land application of manure from a
CAFO, which apply to and are binding upon RosenBeliey, place restrictions upon the land
application of manure in surface water quality nggament areas (SWQMAs). Wis. Admin.
Code 8§ NR 243.14(4). A SWQMA is defined to incluighiter alia, “[tjhe area within 300 feet of
conduits to navigable watersltl. 8 NR 243.03(66)(d). Regulations restricting épplication of
manure in SWQMAs inherently require that the peteeitbe aware of the existence and location
of all SWQMAs.

The NMP submitted by Rosendale Dairy does noy fdintify the location of all
SWQMAs on lands where the application of manug@asned, nor has Rosendale Dairy
identified “to the maximum extent practicable, firesence of subsurface drainage systems” in
those fields where the dairy intends to apply mandrhe NMP submitted by Rosendale Dairy
to the DNR in support of its application for a WP®PBermit states in part as follows:

After anexhaustive searc¢lsubsurface drainage system maps have not been
located, and to the plan writers’ knowledge doa»ast. Farmer and plan writer
will work to map these fields as tile lines andfaoe inlets are identified.

More information will be gathered on location, l&mgand depth of tile lines and
added into future plan updates. These are impobaotate because of potential
to transfer nutrients into ground or surface waters

Rosendale Dairy NMP at Section 6.1 (emphasis gdded far as the record reveals,
Rosendale Dairy hasot even beguto search for drainage system maps or drain tiles
themselves, for this information is readily avaitlafsom a number of sources.

A statement by Timothy Thiel, a resident of Ripd#i,%°, shows the ease by which,
through observation and record inspection, thernske network of drain tiles, culverts, ditches,
drain pumps, and other direct conduits to navigalaters can be readily identified and mapped.
Mr. Thiel uncovered this information using very &gticable” methods — and by no means has

2 The Statement of Mr. Thiel is included as Attachi2? to these comments.
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he yet conducted an “exhaustive search” to lo¢amtall.

Mr. Thiel's research generated three niafisat clearly show just some of the many
direct conduits to navigable waters that extendssgrand under, the fields where Rosendale
Dairy plans to spread manure. It is incumbent ugosendale Dairy to make further efforts to
identify these sources of water pollution, map th{eote that the lack of available maps does not
conclude the need for further research), and enbatevater quality is protected. Further
review by either the Department or Rosendale Dailiybring to light not only the many drain
tiles but also the many direct conduits to navigakéters (and, by extension, SWQMAS) in the
region.

Supporting Mr. Thiel's statements, the Draft El@&lier recognizes the many small
surface conduits and channels that exist througiheudrea of intended manure spreading. Page
[1I-15 of the Draft EIS states:

The [Upper Rock River] watershed has numerous sumadmed drainages flowing
through agricultural fields and wetlands. Manyledse stream channels have been
ditched and straightened in an effort to improvecadtural suitability of the surrounding
landscape. This level of disturbance severelyatgg aquatic habitat. These channels
provide a delivery network for transporting runpéllution to the larger water bodies in
the watershed.

Unless and until Rosendale Dairy can determindditetion of the subsurface drainage
systems and other channels connecting the fielégsemmanure will be applied to the surface and
groundwaters of the region, the permit applicat®omcomplete and the Draft Permit must be
denied. Furthermore, the

(B) The Draft Permit contains insufficient manure, @ wastewater, and soil sampling
requirements

Condition 1.6.2 of the Draft Permit requires Ratada Dairy to “collect and analyze soils
from fields used for manure or process wastewadpli@tions at least once every four years.”
This sampling rate is the minimum sampling requitgdNR 243 and NRCS Standard 590; DNR
has ample authority to require more frequent saxgph the Draft Permit, including sampling
for parameters other than phosphorus, nitrogenpancent solids. Wis. Admin. Code 8 NR
243.19(c). The sampling included in the Draft Fiersnnot sufficient to ensure the protection of
water quality from land application by RosendaleripaGiven the shallow soils and ease with
which nutrient contamination can occur, the Departhshould revise the Draft Permit to require
soil sampling on an annual basis.

(C) The Draft Permit contains insufficient surface amdundwater monitoring requirements

Zncluded as Attachments 12, 13, and 14.
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The DNR also has the authority to require samphihgurface and groundwater
monitoring of the sites where land spreading of mnanvill occur as well as sampling of surface
waters immediately downstream of manure applicatites. Such sampling may, in fact, be
necessary to ensure that water quality standaitibevinet by Rosendale Dairy’s discharges of
manure and wastewater.

DNR derives authority to require water quality ntonng from several statutory or
regulatory provisions. First, the Department hast authority under Wis. Stat. § 283.31 to
include in WPDES permits “[a]ny more stringent liation” necessary to comply with water
quality standards or groundwater protection staatglakVis. Stat. § 283.31(3)(d) and (f). In fact,
the DNRmustinclude such limitations where necessary. Tha téimitation” is not defined,
but it clearly encompasses surface water qualitgitoong necessary to ensure compliance with
applicable water quality standards. This authaitgbles the Department to make site-specific
changes to what would otherwise be standard peonditions in order to protect local water
resources. Where the potential for surface ormplauater contamination is severe, as it is in this
instance, water quality monitoring is a necessammonent of the WPDES permit so as to
ensure (and verify) compliance with ground andaefwater quality standards.

Second, the Department may exercise its authtripyotect groundwater quality
pursuant to Wis. Admin. Code § NR 140:

The department may take any actions within the eodnbf regulatory programs
established in statutes or rules outside of thegptdr, if those actions are necessary to
protect public health and welfare or prevent aificant damaging effect on groundwater
or surface water quality for present or future eongtive or nonconsumptive uses,
whether or not an enforcement standard and presxgeattion limit for a substance have
been adopted under this chapter.

Id. at 8 NR 140.02(4). That application of thagukatory authority extends “to all facilities,
practices and activities which may affect groundwauality and which are regulated under”
various statutes, including the WPDES program’s@tting statute, Wis. Stat. 283. Wis.
Admin. Code 8 NR 140.03. This provision, withoutgtion, covers the CAFO permitting
program.

The Draft Permit at Condition 2.8 includes a vageopiirement for Rosendale Dairy to
craft a “groundwater monitoring plan” for the wetdléls upon which it plans to apply manure.
Rosendale Dairy is given the discretion to selct $ites for this plan. A mere 2 sites to cover
several thousand spreadable acres cannot concebmidlescribed as monitoring “at locations
and depths sufficient to yield groundwater samghas are representative of background water
quality at or near the facility, practice or adywi Wis. Admin. Code § NR 140.20. Ata
minimum, the Department must require groundwatatigumonitoring at each and every field
that is identified as containing wet soils in thesBndale NMP.
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VI. Conclusion

The Draft EIS is fundamentally inconsistent arahviéd. It fails to develop, describe and
evaluate obvious reasonable alternatives, inclutlinge that might avoid all or some of the
adverse environmental effects of the proposedmaciMis. Stat. § 1.11 and Wis. Admin. Code §
NR 150.22(2)e, and fails to analyze in a detaileshner the myriad potential environmental
effects of the action, including impacts to air avater quality. The Final EIS must address the
issues presented in these comments in order tothreeatinimum requirements under WEPA.

The Draft Permit must be denied because, in catijpmwith the flawed NMP and
supporting documents in the record, it illegallytenrizes a new discharge to impaired waters
and fundamentally fails to ensure that water gualiindards can be attained. At a minimum,
the Draft Permit must be re-noticed so that pubdidicipation opportunities can be enjoyed by
those citizens concerned with water quality and wiust be given opportunity to review a
complete, and legally sufficient, permit applicatioln addition, the Department must strengthen
the Draft Permit requirements so that the grourdlsamface waters near Rosendale Dairy can be
protected.

Sincerely,

MIDWEST ENVIRONMENTAL ADVOCATES, INC.

Zei)

Staff Attorney

GARVEY MCNEIL & MCGILLIVRAY, S.C.

Peter McKeever
Attorney

Copies to

Mr. Todd Ambs, Water Division Administrator, Wiscan Department of Natural Resources
Mr. Peter Swenson, NPDES Branch Chief, U.S. EPAGRES.
Mrs. Elaine Swanson, PEPL of Rosendale, Pickett, WI
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